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FOREWORD 


A FINAL JUDGMENT IS THE CULMINATION of a lawsuit and yet 
in many instances it is but the beginning of new problems for both lawyer 
and client. This paradox is particularly baffling to the layman when the 
jubilation of courtroom victory evaporates into the frustration of the un- 
collected judgment. Short of a model society with self-executing court 
orders, there is no sure cure for the difficulties of judgment enforcement. 
The problems can be lessened, however, by a thoughtful study of the judg- 
ment creditor’s rights. 

Practical common sense may be as vital as legal know-how in securing 
the satisfaction of a judgment. Suing the village deadbeat or obtaining a 
huge judgment against an insolvent who is mortgaged to the limit is not only 
a humiliating experience, but may be evidence of actual negligence in failing 
to check available sources before commencing costly litigation. Knowing 
whom to sue may be the first step in proper collection procedure. However, 
in the final analysis the enforcement of the judgment requires an under- 
standing of the legal remedies available to the judgment creditor. This 
issue could have been organized on a completely remedial basis with an 
article on each of the familiar tools of enforcement—execution, garnishment, 
creditors’ bills, et cetera. Instead, it was felt that it would be more useful 
to orient the discussion around the type of asset which the creditor was at- 
tempting to reach. Thus, if the lawyer desires a guide to enforcement when 
the only assets of the debtor are effectively hidden, he can turn to the fourth 
article in the symposium and find a discussion of the procedure which he 
must use. This functional, as opposed to encyclopedic, approach should be 
valuable to the busy practitioner. 

Land has long been a primary source for the satisfaction of judgments. 
By its very nature the land itself cannot be secreted and even its ownership 
is relatively difficult to conceal. It has a fairly stable market value and a 
low rate of depreciation in comparison with certain other assets. Real 
property is highly prized in our society and the mere threat of execution sale 
is usually sufficient to coerce the unwilling judgment debtor. Thus stated, 
it might appear to the layman that there are but few difficulties barring the 
way to enforcement against real property. In reality, as every lawyer 
knows, there are many intricate problems, such as liens, priorities, secret 
equities, and the doctrine of bona fide purchase for value, which form legal 
hurdles prior to final satisfaction. “Enforcement of Judgments against Real 
Property” is the opening article in the symposium and is a veritable gold 
mine of information about these many problems. 


The next three articles carry out the general plan of the symposium by 
dealing with enforcement against personal property, personalty in the 
custody of third parties, and hidden assets. All of these subjects are closely 


v 








related and there is frequent cross-reference in the footnotes so that the 
material may be more easily assimilated. At first glance, some of the 
articles may appear to cover the same ground, but closer study will disclose 
that this is merely treatment from different points of view. For example, 
both the third and fourth articles deal with the creditors’ bill, but the former 
does so only in comparison with garnishment while the latter approaches it 
independently as a method of reaching hidden assets. 


Legal concepts and legal rules have a way of existing for years without 
any critical appraisal or analysis of their total worth. Rules of law which 
were perfectly valid and useful when passed may become outmoded with 
the changing economic and social scene. These truisms are particularly ap- 
plicable to enforcement methods of all kinds. The legal sanction needs 
careful, continuing scrutiny in all areas of the law. The debtor’s colony 
may have been one way to populate a continent but no one would seriously 
urge it as a present day solution to a creditor’s rights. ““An Appraisal of 
Illinois Law on the Enforcement of Judgments” is the scrutinizing eye of 
this issue. It questions present day methods, and compares their aims with 
their achievements. 


As an abstract proposition it seems fundamental that a judgment, once 
rendered, should stand as the final word in the litigation, unless reversed on 
appeal. Indeed, the whole doctrine of res judicata is an expression of that 
basic principle. But the practicalities of life must recognize exceptions to 
so rigid a rule. Fraud, mistake, lack of jurisdiction, ignorance of facts 
which should have been known by the court—these are realities which can- 
not be ignored. Stability of judgments is essential but, justice is the greater 
goal and when the two are in conflict the latter must prevail. The last 
article in the symposium, “Relief from Judgments”, discusses the opening 
and vacating of judgments both at law and in equity.. Distinctions between 
relief during the thirty day period after rendition and relief after the lapse 
of that period are clearly drawn. An extended discussion of the motion in 
the nature of writ of error coram nobis is included and many points in this 
confusing field are clarified. 


As in past issues, an attempt has been made to integrate some of the 
student material with the symposium proper. “Imprisonment for Civil 
Judgments in Illinois” is a student contribution to the general subject of 
judgments in I]linois. 


Joun E. Criset, 
Editor, Law Forum 


ENFORCEMENT OF JUDGMENTS 
“AGAINST REAL PROPERTY 


BY ROBERT KRATOVIL AND FRANK J. HARRISON, JR. * 


PROBLEMS INVOLVED IN THE ENFORCEMENT of a judgment 
against real estate center principally around the judgment lien. It is in 
this area that most litigation and controversy have arisen. Problems relating 
to the judgment lien, therefore, will figure most prominently in the ensuing 
discussion. Various related subjects, such as those liens which are created 
by executions, decrees, and attachments, or which arise by virtue of special 
statutes, throw some light on the main subject but also involve special 
problems. Accordingly, no attempt will be made to deal exhaustively with 
these special matters of more limited interest, or with principally procedural 
matters, such as irregularities in the execution sale. Limitations of space also 
preclude our taking more than a brief glance at the law relating to fraudulent 
conveyances and creditors’ bills. The homestead exemption has been dealt 
with elsewhere in the Law Forum. + 


HISTORICAL BACKGROUND 


At common law the land of a judgment debtor could not be reached 
by his creditors to satisfy their claims.* As early as 1285, however, under 
the Statute of Westminster II, * the right was given a judgment creditor to 
elect to obtain a writ of fieri facias against the personal property of his 
debtor, as he might have done previously, or, in the alternative, to obtain a 
writ directing the sheriff to deliver to him all the chattels of the debtor and 
half of his land. Under a writ of elegit, which was founded upon this 
statute, the judgment creditor might thus obtain possession of half the land 
of his debtor, to hold until the income therefrom should satisfy his claim. ° 


* ROBERT KRATOVIL. LL.B. 1934, De Paul University; Professor of 
Law, De Paul University; author of Real Estate Law (Prentice-Hall 
1946), and articles in various legal periodicals. 


FRANK J. HARRISON, JR. A.B. 1941, J.D. 1947, University of Chicago; 
LL.M. 1947, Harvard University; member of the Chicago bar. 


1See Conard, An Appraisal of Illinois Law on the Enforcements of Judgments, 
infra p. 96; Note, The Illinois Homestead Exemption, [1950] Law Forum 99. 

72 Pottock & MairLanp, History or EnciisH Law 596 (2d ed. 1923). 

° 13 Epw. I, c. 18. 

“2 FREEMAN, JUDGMENTS § 916 (5th ed. 1925); 3 Hotpswortn, History or ENGLISH 
Law 131 (3d ed. 1923). 

°3 FREEMAN, Executions § 371 (3d ed. 1900); Loyd, Executions at Common Law, 
62 U. or Pa. L. Rev. 354, 362 (1914). 
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But today the writ of elegit is quite generally obsolete.* Now by statute 
in England and most states the judgment creditor may take all his debtor’s 
land not exempt as a homestead, and may have it sold and the proceeds 
applied to the payment of his judgment. * 


The Illinois Supreme Court has recognized that at common law a 
judgment was not a lien upon real estate, and that the right to resort to real 
property in satisfaction of a judgment is purely statutory.* In Illinois there 
have been statutes creating such a lien since 1825.° The Judgments and 
Decrees Act of 1872, *° as amended, is the basis of our present law on judg- 
ments, now found in the statutes under the chapter heading “Judgments, 
Decrees and Executions,” '! to which we shall next direct our attention. 


NATURE AND INCEPTION OF THE LIEN 


It is provided in Section One of our present Judgments Act that, except 
as to property registered under the Torrens Act, “a judgment of a court of 
record shall be a lien on the real estate of the person against whom it is 
obtained, situated within the county for which the court is held, from the 
time the same is rendered or revived, for the period of seven years, and no 
longer.” '? Under this section the judgment creditor does not acquire any 
sort of title to the land of his debtor, but only the right to compel its sale 
for the satisfaction of his claim.?* On the other hand, if there is no such 
right to sell, no judgment lien exists.'* Thus a judgment is not a lien on 
property which is exempt from sale on execution, as in the case of home- 
stead property ** or that of municipal corporations. ** Nor is it a lien if 
execution cannot issue because the judgment is not for an amount presently 
due but rather for an amount later to be ascertained, as may be true in a 
mortgage foreclosure, '’ or for sums subsequently payable, as may be true 
of alimony decrees. ** 


°3 FreeMAN, Executions § 370. 

*4 Turrany, Rear Property § 1241 (3d ed. 1939). See also discussion in Hulbert v. 
Hulbert, 216 N.Y. 430, 111 N.E. 70 (1916). 

* See Smith v. Toman, 368 Ill. 414, 417, 14 N.E.2d 478, 480 (1938); East St. Louis 
Lumber Co. v. Schnipper, 310 Ill. 150, 156-57, 141 N.E. 542, 544 (1923); Durham v. 
Heaton, 28 Ill. 264, 275 (1862); Green v. Marks, 25 Ill. 221, 223 (1860). 

* Til. Laws 1825, p. 151. 

* Til. Laws 1871-72, p. 505. 

* Ii. Rev. Strat., c. 77 (1949). 

214. § 1. 

* Bednarczyk v. Kudla, 370 Ill. 204, 18 N.E.2d 449 (1938). 

* See Noe v. Moutray, 170 Ill. 169, 177, 48 N.E. 709, 712 (1897). 

“Lehman v. Cottrell, 298 Ill. App. 434, 19 N.E.2d 111 (2d Dist. 1939). 

* Chicago v. Hasley, 25 Ill. 595 (1861). 

"Hughes v. Hoerich, 259 Ill. App. 158 (1st Dist. 1930). See discussion infra 
p. 12, of liens arising under statutes other than the Judgments Act. 

“Enoch v. Walter, 209 Ill. App. 619 (1st Dist. 1918). But see Wallace v. Wallace, 
201 Ill. App. 323, 329-32 (3d Dist. 1916). See discussion infra p. 12 of liens arising 
under statutes other than the Judgments Act. 
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The lien of a judgment arises, under this section, upon the rendition of 
the judgment. *° The judgment of a court of law is rendered when the 
court acts, even though it is not at that time formally written up by the 
clerk, © or is not entered at all.*?. There is no law making docketing a 
prerequisite. ** If the judgment is confessed in vacation before the clerk of 
court, however, it is essential that it be formally written up before the lien 
will arise. ** The decree of a court of equity, on the other hand, does not 
become final until it has been submitted to and approved by the chancellor 
and filed for record.** The date of the chancellor’s oral decision is im- 
material, ** as that decision may be altered or even disregarded until the 
time when the written decree is approved and filed for record. An equity 
decree, then, is rendered when it is approved and filed for record, as that 
date appears from such record. *° 


With respect to Torrens property, it is provided in Section One of the 
Judgments Act that before the lien of a judgment will attach to such land, 
compliance must be had with Section 85 of the Torrens Act.*’ By virtue 
of the latter section no lien affects title to registered land until a memorial 
of the judgment is entered on the register as * therein prescribed. ** Unless 
the pertinent provisions of that Act are complied with, any sheriff’s deed 
acquired through execution, levy; and sale under such judgment is void. *° 


The judgment lien which arises upon the rendition of a judgment by 
virtue of Section One of the Judgments Act must be distinguished from the 
execution lien for which provision is made in the same section. It is there 
provided that “When execution is not issued on a judgment within one year 
from the time the same becomes a lien, it shall thereafter cease to be a lien, 
but execution may issue upon such judgment at any time within said seven 
years, and shall become a lien on such real estate from the time it shall be 
delivered to the sheriff or other proper officer to be executed.” *° Thus it 
is an execution lien which arises when execution is issued for the first time 
on a judgment later than a year from its rendition. ** The sale of land on 
execution does not, therefore, depend upon the existence of a judgment lien. 


* Freeport Motor Casualty Co. v. Tharp, 406 Ill. 295, 94 N.E.2d 139 (1950); Wike 
Bros v. Garner, 179 Ill. 257, 53 N.E. 613 (1899). 

* People ex rel. Holbrook v. Petit, 266 Ill. 628, 107 N.E. 830 (1915). 

* See People ex rel. McDonough v. Jarecki, 352 Ill. 207, 210, 185 N.E. 570, 571 
(1933). 

* Day v. Graham, 6 Ill. 435 (1844). 

* Knights v. Martin, 155 Ill. 486, 40 N.E. 358 (1895). 

* Miller v. Miller, 376 Ill. 628, 35 N.E.2d 62 (1941). 

* Richmond v. Richmond, 326 Ill. App. 234, 61 N.E.2d 573 (Ist Dist. 1945). 

* Jones v. City of Carterville, 340 Ill. App. 330, 91 N.E.2d 604 (4th Dist. 1950). 

* Itt. Rev. Srat., c. 30, § 122 (1949). 

* Curtis v. Haas, 298 Ill. 485, 131 N.E. 701 (1921). 

* Evans v. Chicago Title & Trust Co., 317 lll. 11, 147 N.E. 412 (1925). 

“Tut. Rev. Stat., c. 77, § 1 (1949). 

* See Dobbins v. First National Bank, 112 Ill. 553, 564 (1884). 
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The separate existence of the execution lien is recognized at several points 
in the Judgments Act. Section Ten, for example, provides that all of a 
judgment debtor’s property which is not by law exempt shall be liable to be 
sold upon execution; ** but this provision is wholly devoid of any require- 
ment or mention of the judgment lien. Accordingly, where a judgment is 
rendered against a lessee at a time when the unexpired term of the lease 
does not exceed five years, it does not create a lien on the leasehold estate, ** 
and yet the leasehold estate may be sold on execution without redemption, 
as personal property is sold. ** Furthermore, where a judgment is rendered 
in one county and execution is issued to another county, followed by a levy, 
filing of the certificate, and sale, pursuant to Sections Four and Thirty-seven, 
the lien under which such sale is had is an execution lien. ** 


DURATION OF THE LIEN 


From those portions of Section One of the Judgments Act which have 
been quoted it will be seen that the lien of a judgment will continue for the 
period of seven years from its rendition, provided that execution is issued 
within the first year. The execution must be directed to the sheriff of the 
same county in which the judgment was rendered, to preserve the judgment 
lien there.** It must actually be delivered to the sheriff during this 
period. ** He must not be given directions not to execute the writ, ** nor 
may he be allowed to use his discretion as to that, such instructions being 
construed as showing an intent not to have him make a levy.*® On the 
other hand, if the execution is properly delivered to the sheriff within the 
first year, the lien will continue for the seven years although the writ sub- 
sequently is lost,*® or it appears that the officer has made no effort to 
execute it, for it is his duty to execute the writ with due diligence without 
his being told to do so or being informed as to the property on which he 
should levy. ** At the end of the seven-year period prescribed by statute 
the judgment lien will expire. * 


If execution is not issued within the first year and delivered to the 
sheriff as noted, the judgment lien will terminate at the end of that year. 


* Tit. Rev. Srat., c. 77, § 10 (1949). 

* Id. § 3. 

* See Todd v. Todd, 214 Ill. App. 282, 287-88 (3d Dist. 1919). 

“Barrett v. Trainor, 50 Ill. App. 420 (1st Dist. 1893). 

* Todd v. Todd, 214 Ill. App. 282 (3d Dist. 1919) (judgment in DeWitt County, 
execution issued to Macon County, lien of judgment in DeWitt County held lost at 
end of year). 

* Svalina v. Saravana, 341 Ill. 236, 173 N.E. 281 (1930). 

* Howes v. Cameron, 23 Fed. 324 (C.C.N.D. Ill. 1883). 

* Western Union Cold Storage Co. v. Rose, 60 Ill. App. 452 (1st Dist. 1895). 

“Breed v. Gorham, 108 Ill. 81 (1883). 

“ Gouwens v. Gouwens, 237 Ill. 506, 86 N.E. 1067 (1909). 

“ See Motel v. Andracki, 299 Ill. App. 166, 170, 19 N.E.2d 832, 834 (1st Dist. 1939). 
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~Then, one who has purchased the property during that time will hold it 


free of the lien of the judgment, and it cannot be sold by the sheriff on an 
execution issued thereafter and levied on the property. ** Likewise, a deed 
executed before the judgment but not recorded until after the date of the 
judgment passes title which after the first year is relieved of the lien. ** A 
mortgage or trust deed which has not been recorded until after the rendition 
of the judgment is no longer subject to the lien of that judgment after a 
year has elapsed; and title coming through a foreclosure of such mortgage 
or trust deed cannot be affected by a sheriff's sale of the property. *° 


It has been observed that under Section One of the Judgments Act an 
execution lien will be created upon the judgment debtor’s property when 
execution is issued for the first time on a judgment later than a year from 
its rendition. This execution lien will continue for a period of ninety days 
from the date of its issuance, when the writ is returnable by statute. ** The 
execution then is functus officio.** After its return unsatisfied it is no 
longer a lien on the property then owned by the judgment debtor, and 
will not be a lien on such property as he may later acquire. ** However, if a 
levy of an execution is made before its return day, the officer may sell after 
that day. *° It is provided by Section Six of the Judgments Act *° that, if a 
levy is made under an execution within seven years from the rendition of a 
judgment, the real estate levied upon may be sold at any time within one 
year after the expiration of such seven years. ** The effect of this section is 
to allow a judgment lien to extend for eight years, as to property levied on, 
where execution is issued within the first year; °? and where no execution is 
issued within the first year, to allow the lien of a subsequent execution to 
continue, upon the property on which a levy is made under that execution, 
until the end of the eighth year from the date of the judgment. ** The 
execution must, of course, be issued within the seven years and be levied 
within the time fixed by law for its return. ** Furthermore, the levy must 
be made within seven years from the date of the judgment. ** This indicates 
that the lien of an execution will not continue for the full ninety days if the 


“Ford v. Marcall, 107 Ill. 136 (1883). 

“ Harris v. Cornell, 80 Ill. 54 (1875). 

“St. Joseph Manufacturing Co. v. Daggett, 84 Ill. 556 (1877). 

“Tit. Rev. Stat., c. 77, § 8 (1949). 

“Carnahan v. People, 2 Ill. App. 630 (3d Dist. 1878). 

* In re Schuneman, 290 Fed. 200 (7th Cir. 1923). 

“ Reddick v. Cloud’s Adm’rs, 7 Ill. 670 (1845). 

Itt. Rev. Srat., c. 77, § 6 (1949). 

” Hastings v. Bryant, 115 Ill. 69 (1885). 

* Barth v. Commercial National Bank, 115 Ill. 472 (1886). 

* See Dobbins v. First National Bank, 112 Ill. 553 (1884) passim. 

* Id. at 564. 

* Holmes v. Fanyo, 327 Ill. App. 1, 63 N.E.2d 627 (2d Dist. 1945) (levy in such 
time held necessary to continue a judgment lien); see Dobbins v. First National Bank, 
112 Ill. 553, 560-61 (1884) (execution lien subject to same requirement). 
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writ is issued within ninety days from the end of the seven-year period and 
no levy is made during that period, since a levy made after the seven-year 
period may be quashed and further proceedings stayed. *° 


Section One of the Judgments Act provides that a judgment of a court 
of record shall be a lien “from the time the same is rendered or revived,” 
for seven years. ** It is provided in the Limitations Act that judgments of a 
court of record may be revived by scire facias, or a civil action may be 
brought thereon, within twenty years.** When a judgment is revived 
within the twenty years allowed, it is said to have the same attributes as 
when originally entered. °° Thus upon revival a new lien arises, °° to bind 
the real property the judgment debtor then has or later acquires. To con- 
tinue this new judgment lien for the full period of seven years, execution 
must issue within a year from the judgment of revivor, or the judgment 
debtor will be able to convey his property free of the lien; * but execution 
may issue at any time after the first year and within the seven years to 
create an execution lien. * 


The lien of a judgment in favor of the state arising by virtue of Section 
One of the Judgments Act will expire, it has been held, at the same time as 
the lien of a judgment in favor of any other party. The supreme court of 
this state, in the case of Smith v. Toman, ® declared since the statute created 
a right not existing at the common law, the provisions therein defining the 
time within which the right may be exercised do not constitute a statute of 
limitations, which would not bind the sovereign, but are an integral part of 
the grant of such right. * It is not certain whether the judgment liens pro- 
vided for by Sections 764 and 765 of the Criminal Code * are governed by 


** Holmes v. Fanyo, supra note 55. 

* Tut. Rev. Srat., c. 77, § 1 (1949). 

* Id. c. 83, § 24b (1949). An action of debt on the judgment may be pursued as 
an alternative or concurrent remedy, Industrial Nat. Bank v. Shalin, 330 Ill. App. 498, 
72 N.E.2d 52 (ist Dist. 1947), and a new judgment obtained which in its turn may be 
revived or sued upon within another twenty years. But this statute applies only to 
judgments of courts of record of this state, Eaton v. Henagan, 17 Ill. App. 156 (1st Dist. 
1885); and so a judgment of a justice of the peace must be sued upon, Brammell v. 
Wolf, 173 Ill. App. 156 (4th Dist. 1912), or revived, Selimos v. O’Brien, 316 Ill. App. 
670, 45 N.E.2d 737 (1st Dist. 1942), within the ten years allowed under the Justices and 
Constables Act, Inu. Rev. Srat., c. 79, § 134 (1949), and suit must be brought upon a 
foreign judgment within five years. Ambler v. Whipple, 139 Ill. 311, 28 N.E. 841 
(1891); Bemis v. Stanley, 93 Ill. 230 (1879). 

° See Bank of Eau Claire v. Reed, 232 Ill. 238, 241, 83 N.E. 820, 821 (1908). 

” See Smith v. Stevens, 133 Ill. 183, 190-91 (1890); Motel v. Andracki, 299 Ill. App. 
166, 170, 19 N.E.2d 832, 834 (1st Dist. 1939). 

* See Kinkade v. Gibson, 209 Ill. 246, 250-51, 70 N.E. 683, 685 (1904). 

*@ Kinkade v. Gibson, 209 Ill. 246, 70 N.E. 683 (1904). 

368 Ill. 414, 14 N.E.2d 478 (1938). 

“See Note, 118 A.L.R. 929 (1938). 

“Ir. Rev. Srat., c. 38, § § 764, 765 (1949). It will be seen that if execution 
must be issued within the first year to prolong the lien of a judgment entered under Sec- 
tion 765, the state is in fact limited to a period of seven months in which to have execu- 
tion issued, under the terms of that section. 
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that case. Those sections provide for enforcement of the judgments “in 
the same manner” as other judgments at law; but whether the word “man- 
ner” was intended here to include the element of time ®* awaits decision. 
The Supreme Court of the United States, in the case of Custer v. Me- 
Cutcheon, *' utilized the same reasoning as was applied in Smith v. Toman. 
In holding the United States bound by a five-year limitation imposed by an 
Idaho statute on the issuance of executions, the court declared that statute 
to be, “strictly speaking, not a statute of limitations,” but merely one which 
required that a “privilege . . . be exercised within a specified time.” ** 


Prolonging the Lien’s Duration 


We have noted that under Section Six of the Judgments Act, a levy of 
execution within the seven-year period will extend the lien of a judgment 
or execution until the end of the eighth year, upon the property on which 
the levy was made. The lien of a judgment, or of an execution on which a 
levy has been made, may be prolonged in other ways. Section Two of the 
Judgments Act reads as follows “When the party in whose favor a judgment 
is rendered is restrained, by injunction out of chancery, or by appeal, or by 
the order of a judge or court, or is delayed, on account of the death of the 
defendant, either from issuing execution or selling thereon, the time he is so 
restrained or delayed shall not be considered as any part of the time men- 
tioned in sections 1 or 6 of this act.” ® By reason of this section, when an 
order is entered staying execution, the plaintiff’s judgment lien will continue 
beyond the first year from the date of his judgment, although no execution 
has been issued; *° and when execution is issued on the vacation of the stay 
order, his lien will continue longer than seven years, since the time of restraint 
is not counted. ”1 A bankruptcy proceeding against the judgment debtor, by 
effecting a stay of execution or sale thereunder, will prolong the lien of 
judgments against him. ’? A stay of proceedings under an execution already 
issued but not levied will not add to the ninety days of its life, however. ** 


The period during which execution is restrained by an appeal which 
has been made a supersedeas ™ is not counted, under Section Two, up to 
the time when the mandate of the appellate court is issued and filed in the 


“On this question sce decisions collected in 26 Worps ano Purases 350-52 (1940). 
Judgment liens arising under various sections of the Criminal Code are discussed 
further infra p. 14 in the treatment of liens arising under statutes other than the 
Judgments Act. 

283 US. 514, 51 Sup. Cr. 530 (1931). 

* Id. at 519, 51 Sup. Cr. at 532. 

iv. Rev. Stat., c. 77, § 2 (1949). 

” Wenham v. International Packing Co., 213 Ill. 397, 72 N.E. 1079 (1904); Kline v. 
Marty, 171 Ill. App. 495 (1st Dist. 1912). See Note, 21 A.L.R. 1038, 1067 (1922). 

™ Holmes v. Fanyo, 326 Ill. App. 624, 63 N.E.2d 249 (2d Dist. 1945). 

™ In re Lake County Fuel & Supply Co., 70 F.2d 391 (7th Cir. 1934). 

™ Launtz v. Gross, 16 Ill. App. 329 (4th Dist. 1885). 

™ See Inu. Rev. Star., c. 110, § § 206, 259.37 (1949); id. c. 79, § 116. 
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trial court.** The appeal does not discharge the lien, for an execution 
erroneously issued after an appeal has stayed further proceedings may be 
made the basis of a levy and sale which will stand if not challenged 
promptly. ** The appeal of a justice judgment does not vacate the lien 
created by filing a transcript of that judgment; ‘’ but after a new judgment 
is obtained on a trial de novo in the circuit court, all rights obtained under 
the first judgment are released and the plaintiff has a lien only under the 
second judgment. *° 


The death of a judgment debtor does not require that the judgment be 
revived, but execution may not issue until twelve months have passed and 
notice has been given to his personal representative or heirs.*® By reason 
of Section Two, his death within a year after the rendition of the judgment, 
by preventing the issuance of execution, will extend for an additional year 
the one-year period during which the judgment remains a lien without 
execution thereon. *° If his death occurs after the first year and no execution 
has theretofore been issued, execution will be stayed for the prescribed 
twelve months, but that time will be added to the period of seven years 
from the date of the judgment within which execution may issue; ** and 
upon its issuance it will create an execution lien on all the property of the 
decedent remaining in the hands of his heirs or devisees. ** If execution has 
issued during the first year and the judgment debtor subsequently dies, the 
judgment lien will last for eight years rather than seven, both as to property 
left by the decedent at his death and as to property conveyed by him before 
his death. *° For under Section Two, any restraint which prolongs the one- 
year judgment lien will also prolong the seven-year period for execution to 
issue, the seven-year judgment lien, and the eight-year period for sale under 
a timely levy. 

If execution is issued within twelve months from the death of the 


"Rock Island National Bank v. Thompson, 173 Ill. 593, 50 N.E. 1089 (1898). See 
Note, 21 ALR. 1038, 1054 (1922). 

* Shirk v. Metropolis & New Columbia Gravel Road Co., 110 Ill. 661 (1884); Oakes 
v. Williams, 107 Ill. 154 (1883). 

"Schafer v. Buck, 76 Ill. App. 464 (1st Dist. 1898); Dawson v. Cunning, 50 Ill. 
App. 286 (1st Dist. 1893). 

™ Gregory v. Hough, 171 Ill. App. 334 (1st Dist. 1912). 

“Inx. Rev. Star., c. 77, § 42 (1949). Thus the lien of a judgment does not expire 
on the death of the — debtor. Nor does it expire on the death of the creditor. 
Durham v. Heaton, 28 Ill. 264 (1862). For procedure on the creditor’s death, see Ix. 
Rev. Srat., c. 77, § 40 (1949). 

” Morgan v. Carson, 214 Ill. App. 569 (2d Dist. 1919). 

* See Kinkade v. Gibson, 209 Ill. 246, 251, 70 N.E. 683, 685 (1904). 

“ Kinkade v. Gibson, 209 Ill. 246, 70 N.E. 683 (1904). But cf. Klingman v. Hop- 
kie, 78 Ill. 152 (1875) (filing a transcript of a justice judgment after the debtor has died 
will not cause a lien to arise). 

* Woods v. Primm, 13 F.2d 572 (7th Cir. 1926). 
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judgment debtor, * or if notice is not served as required, ** the execution is 
void. However, if a levy has been made before the judgment debtor’s 
death, the statute does not apply, and the sheriff may proceed thereafter 
with his sale. ** 


The lien of a judgment or execution may be prolonged, as to certain 
property, by legal proceedings affecting that property to which the judg- 
ment creditor is a party. The institution of a mortgage foreclosure upon 
property subject to a judgment lien will preserve the rights of the judgment 
creditor although no execution issues within the one-year period, or the 
seven-year period elapses; for filing the suit brings the doctrine of lis 
pendens into effect, fixes the rights of the parties at that time, and creates 
an equitable lien. ** Similarly, the filing of a judgment creditor’s bill, when 
the proceeding is made lis pendens, will serve as an equitable levy and 
create an equitable lien, and a valid decree may be entered after the statutory 
lien of the judgment has expired. ** The pendency of a garnishment suit, 
however, will not have the effect of prolonging the seven-year period, 
since garnishment, it is said, is a statutory proceeding, ancillary in nature, to 
aid in the collection of the judgment, and dependent upon that judgment’s 
continued existence. *° A partition decree which finds a judgment to be a 
lien on the property will stop the running of the statute defining the lien’s 
duration, according to one case,’ with the result that the lien will never 
thereafter expire by lapse of time. 


TERRITORIAL EXTENT OF THE LIEN 


The rendition of a judgment creates a lien on all of the defendant’s real 
estate within the county. The filing of a transcript in another county 


* Meusel v. Bock, 234 Ill. App. 455 (1st Dist. 1924). 

* Finch v. Martin, 19 Ill. 105 (1857). 

* Davis v. Moore, 103 Ill. 445 (1882). Note also that a judgment may properly be 
rendered against a decedent’s personal representative, Albee v. Wachter, 74 Ill. 173 
(1874), but it will have only the effect of a claim filed and allowed in the probate 
court, Darling v. McDonald, 101 Ill. 370 (1882), and will not create a lien. Noe v. 
Moutray, 170 Ill. 169, 48 N.E. 709 (1897). 

* Wehrheim v. Smith, 226 Ill. 346, 80 N.E. 908 (1907) (but see strong dissent, 
pointing out that the judgment creditor who has been made a party defendant in such a 
proceeding is in this way getting a windfall not warranted by the equities in the case, 
since he has taken no steps to enforce his judgment, not being the moving party in the 
proceeding and not having sought a levy of execution and sale of the property as he 
might have at any time; the pendency of the suit has not prevented him from either 
caheting or reviving his lien, yet he has remained passive); First National Bank of 
Marissa v. Heintz, 320 Ill. App. 403, 51 N.E.2d 333 (4th Dist. 1943). 

58 Davidson v. Burke, 143 Ill. 139, 32 N.E. 514 (1892). 

* Ring v. Palmer, 309 Ill. App. 333, 32 N.E.2d 956 (4th Dist. 1941). See Note, 166 
A.L.R. 767 (1947). 

* See Wollschlaeger v. Erdmann, 390 Ill. 266, 271, 61 N.E.2d 53, 55-56 (1945) (the 
holding is consistent with an equitable lien rationale; but consider applicability of 
argument in dissent referred to in note 87 supra). 
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makes the judgment a lien there also® from the time such transcript is 
filed. °? In order to continue that lien longer than a year from the time it 
arises there—to last until seven years from the judgment’s rendition—execu- 
tion must issue in that county on the transcript. ** But this applies only to 
judgments of courts of record; filing a transcript of a justice judgment in a 
different county will not create a judgment lien there. 


As an alternative to creating a judgment lien * by filing a transcript in 
a different county, the Judgments Act provides for creating an execution 
lien ** by issuing execution to that county, *’ levying on real estate there, 
and filing a certificate of levy. ** The execution lien will not attach until 
the certificate of levy is filed.** The lien thus created will continue for 
eight years from the date of the judgment, just as it would had the levy 
been made in the county where the judgment was rendered. *”° 

The judgment of a justice of the peace is a lien only after a transcript 
has been filed in a circuit, municipal, or city court *** in the county where 
it was rendered.*°? The lien of the judgment so created has the same 
territorial extent as a judgment of the court where the transcript is filed. *° 
First, the execution of the justice must be returned nulla bona, *°* and then a 


“Tuy. Rev. Srat., c. 77, § 1 (1949). Correspondingly, after a change of venue, a 
transcript of the judgment may be filed where the suit was originally brought. Id. c. 
146, § 34. 

“Chicago Savings Bank v. Coleman, 283 Ill. 611, 119 N.E. 587 (1918). If the 
judgment is to be a lien “in like manner as in the county where originally obtained,” 
and to have no greater effect, see Level v. Goosman, 285 Ill. 347, 350, 120 N.E. 758, 
759 (1918), it may be necessary to continue the lien of the judgment where rendered by 
having execution issue thereon within the first year, at least where the transcript is not 
filed during that period. 

“Reconstruction Finance Corp. v. Maley, 125 F.2d 131 (7th Cir. 1942). The 
sufficiency of the transcript was also in issue, but the court found it unnecessary to 
pass on that. Consisting of only a certified copy of the decree, it had been held in- 
sufficient by the district court. Merely recording a decree in a foreign county is not 
enough, Yackle v. Wightman, 103 Ill. 169 (1882), nor may a lien be created there by 
provision in the decree. Sapp v: Wightman, 103 Ill. 150 (1882). 

* Whiteford v. Hootman, 104 Ill. App. 562 (3d Dist. 1902). 

* See Reconstruction Finance Corp. v. Maley, 125 F.2d 131, 135 (7th Cir. 1942). 

* See Todd v. Todd, 214 Ill. App. 282, 287-88 (3d Dist. 1919). 

"Iut. Rev. Srat., c. 77, § 4 (1949). 

"Id. @: Ti, § 3); 

“See Chicago Savings Bank v. Coleman, 283 Ill. 611, 617, 119 N.E. 587, 589-90 
(1918); Sapp v. Wightman, 103 Ill. 150, 157 (1882); Brown v. Niles, 16 Ill. 384, 387 
(1855); Haugens v. Holmes, 314 Ill. App. 166, 170, 41 N.E.2d 109, 112 (2d Dist. 1942). 
Contra: Reichert v. McClure, 23 Ill. 516 (1860) (certificate of levy never filed, but 
certificate of sale later placed on record); McClure v. Engelhardt, 17 Ill. 47 (1855) 
(same case). See subsequent discussion of problems of notice and priorities. 

See Hastings v. Bryant, 115 Ill. 69, 72-73 (1885); cf. Rainey v. Nance, 54 Ill. 29, 
38 (1870) (decided under earlier statute). 

™ Try. Rev. Srat., c. 79, § § 125, 136 (1949). 

™ Whiteford v. Hootman, 104 Ill. App. 562 (3d Dist. 1902). 

* Tut. Rev. Srat., c. 79, § 136 (1949). 

See Brockway v. Trinity Methodist Episcopal Church, 205 Ill. 238, 241, 68 N.E. 
749 (1903). 
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‘transcript filed which conforms to the requirements of the statute. *°° Exe- 
cution on the transcript may then issue from the court where it is filed. If 
execution is not issued from that court within a year from the filing of the 
transcript, the lien will expire. *°° 


Judgments of the Municipal Court of Chicago are liens upon real estate 
within the city, unless their amount is less than $200, in which case a 
transcript must first be filed in the circuit court. Filing a transcript in the 
circuit court of any county makes the judgment a lien throughout that 
county. *°? Execution must still issue from the Municipal Court, unless the 
transcript has been filed in a foreign county. *°* 

The judgment of a city, village, or town court creates a lien within the 
city, village, or town. Upon the filing of a transcript of the judgment in the 
circuit court of any county, it will be a lien throughout that county, and 
execution may issue from that court. ?°° 


A supreme court or appellate court judgment is a lien only after 
execution has been issued and a certified copy of the judgment recorded in 
the county where the land to be reached is located. A judgment 
rendered by a federal court in this state is a lien on the debtor’s real estate 
in the county in which the court is held; and when a transcript of the federal 
court judgment is filed in a court of record in another county, it then be- 
comes a lien there also. 2"? 


* Merrick v. Carter, 205 Ill. 73, 68 N.E. 750 (1903); Wooters v. Joseph, 137 Il. 
113, 27 N.E. 80 (1891). See Inu. Rev. Srat., c. 79, § 137 (1949). 

* Brockway v. Trinity Methodist Episcopal Church, 205 Ill. 238, 68 N.E. 749 
(1903). It is still the judgment of a justice, though a transcript has been filed. Sey- 
mour v. Haines, 104 Ill. 557 (1882). 

™ I. Rev. Stat., c. 37, § 423 (1949). Equivalent provisions appear in the statute 
authorizing the establishment of other municipal courts. Jd. c. 37, § 493. 

** People ex rel. Motor Car Securities Corp. v. Wallace, 332 Ill. 427, 163 NE. 
820 (1928). Issuance of execution before the transcript is filed may perhaps constitute 
issuance “within one year” from the time the judgment becomes a lien. In Gruner v. 
Rice, 333 Ill. 112, 164 N.E. 154 (1928), under the old Descent Act, which required that 
an election to take a fee be made “within one year” after letters issued, it was held that 
an election made before letters issued was valid. For discussion of “within” as meaning 
“not beyond,” see French v. Powell, 135 Cal. 636, 640-41, 68 Pac. 92, 94 (1902). 

Iu. Rev. Srat., c. 37, § 347 (1949). If execution on a judgment of a municipal 
or city court may issue from that court and be levied on real estate outside the city but 
within the county although no transcript has been filed, nothing need appear of record 
in the circuit court or in the recorder’s office to show such action. The statute re- 
quiring certificates of levy to be recorded, id. c. 77, § 37, does not apply to levies made 
within the county. 

™ Iu. Rev. Srat., c. 110, § 216 (2) (1949). See Bilger, The Lien of Judgments on 
Real Estate in Illinois, 2 Joan MarsHaryi L.Q. 483, 506 (1937). 

™ 25 Srat. 357 (1888), as amended, 28 U.S.C.A. § 1962 (1950); Inu. Rev. Srat., 
c. 77, § § 69, 69a (1949); see Reconstruction Finance Corp. v. Maley, 125 F.2d 131, 133 
(7th Cir. 1942); Rock Island National Bank v. Thompson, 173 Ill. 593, 606, 50 N.E. 1089, 
1093 (1898). For a discussion of the federal act and ensuing state legislation, see Evans, 
The Lien of a Federal Judgment, 6 Mo. L. Rev. 297 (1941); Edwards, Federal Court 
Judgment Liens, 6 Wasn. L. Rev. 49 (1931); White, Federal Liens, 33 W. Va. L.Q. 240 
(1927). 
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LIENS ARISING UNDER STATUTES OTHER THAN 
THE JUDGMENTS ACT 


Decrees of courts of equity are liens upon real estate by virtue of 
Sections 44 and 45 of the Chancery Act.** A decree for money creates a 
lien under the same limitations, temporal *** and territorial, *** as a judgment 
at law. A decree requiring the performance of an act other than the pay- 
ment of money may be made a lien, subject to the limitations imposed by 
the Judgments Act. "*® But a decree rendered respecting real estate creates a 
lien on the property to which it relates which is not subject to the one- 
year *® and seven-year **” limitations. 


A decree for alimony payable in installments may provide that it shall 
be a lien. 48 If it does not, whether it causes a lien to arise is in doubt. In 
some jurisdictions the statute providing for judgment liens is held inap- 
plicable to such decrees; in others it is held to apply when there is a sum 
due and payable following a default; in still others it is held to apply ab 
initio.**® In accordance with the first view, it has been held in this state 
that.no lien arises, because Section 44 of the Chancery Act contemplates a 
decree for money due at the time of its entry, on which execution may at 
once issue. **° But in another case the third view was adopted, and an in- 
stallment alimony decree considered a lien under Section 44 upon its entry, 
subject to the same limitations as a judgment at law. Accordingly, the lien 
was treated as dependent for its continuance upon the issuance of execution 
during the first year, and held to have expired because there was no default 
in payment during that time on which execution could issue.*** If the 
decree provides that it shall be a lien, there appears to be no authority indi- 
cating the duration of such lien. But the court may limit the property of 
the defendant to which it is to attach, in order not to tie up more than is 
reasonably ample security; *** and upon a sale to enforce the lien, it may 


™ Tut. Rev. Srat., c. 22, § § 44, 45 (1949). 

™3Eames v. Germania Turn Verein, 74 Ill. 54 (1874); Wallace v. Wallace, 201 
Ill. App. 323 (3d Dist. 1916). 

“Sapp v. Wightman, 103 Ill. 150 (1882). 

™ See Karnes v. Harper, 48 Ill. 527, 528-29 (1868). 

™° Karnes v. Harper, 48 Ill. 527 (1868). 

™ Kirby v. Runals, 140 Ill. 289, 29 N.E. 697 (1892). Compare Kipping v. Demint, 
184 Ill. 165, 56 N.E. 330 (1900), with White v. Horn, 224 Ill. 238, 79 N.E. 629 (1906). 

** Johnson v. Johnson, 125 Ill. 510, 16 N.E. 891 (1888); Leafgreen v. Leafgreen, 
127 Ill. App. 184 (1st Dist. 1906). 

™*See Note, 33 Iowa L. Rev. 703 (1948) (discussing policy considerations behind 
these three views). 

™ Masters v. Masters, 249 Ill. App. 252 (3d Dist. 1928); Enoch v. Walter, 209 IIl. 
App. 619 (Ist Dist. 1918); see Merriman v. Hawbaker, 5 F. Supp. 432, 434 (E.D. Ill. 
1934). This is the general view. See Notes, 79 A.L.R. 252 (1932); 169 A.L.R. 641 
(1947). 

™ Wallace v. Wallace, 201 Ill. App. 323 (3d Dist. 1916). 

™ See Johnson v. Johnson, 125 Ill. 510, 521, 16 N.E. 891, 896 (1888). 





' 
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‘direct that the property be sold free of the lien of installments not yet 
due. 12% 


In an early case it was held that in a mortgage foreclosure, a decree of 
sale which finds a specific sum due and orders its payment is a money decree 
and creates a lien on all the property of the defendant from the time of its 
entry, subject to the limitations which would apply to a judgment at law. 1 
But since that time it has been decided that only by statute can a money 
decree be rendered in a foreclosure proceeding, and Section 16 of the 
Mortgage Act **° authorizes a decree only for a deficiency appearing after 
sale, not for the entire mortgage indebtedness. *** The joinder provisions 
of the Civil Practice Act *** have not changed this; it is still the rule that an 
unconditional personal decree may not be rendered against the defendant 
before sale. ‘8 That part of the decree of sale which finds the amount due 
and orders its payment is not a money decree and does not create a lien, it 
is held, **° but serves only to give the defendant an alternative to having his 
property sold. **° A deficiency decree rendered conditionally before the 
sale is not a personal money decree ** until the amount of the deficiency is 
ascertained. 1°? 

Provision is made in the Attachment Act for creating an attachment 
lien by recording a certificate of levy of a writ of attachment, *** in language 
similar to that section of the Judgments Act which provides for recording a 
certificate of levy of execution in a foreign county. *** Subsequent recovery 
of a judgment creates a lien on the property attached which relates back to 
the date when the certificate of levy of attachment was filed. *** 


If a judgment is rendered in a circuit or city court upon a certified copy 
of an award of an arbitrator or of a decision of an industrial commission 
given under the Workmen’s Compensation Act, **° and provision is made 


3 Trt. Rev. Stat., c. 40, § 21 (1949). 

%4 ames v. Germania Turn Verein, 74 Ill. 54 (1874). 

5 Tut. Rev. Srat., c. 95, § 17 (1949). 

6 Bouton v. Cameron, 205 Ill. 50, 68 N.E. 800 (1903). 

™ Tut. Rev. Stat., c. 110, § 168 (1) (1949). 

™§ See State Bank of St. Charles v. Burr, 372 Ill. 114, 117-18, 22 N.E.2d 941, 943 
(1939). 

™ Hughes v. Hoerich, 259 Ill. App. 158 (1st Dist. 1930). 

™ See Kirby v. Runals, 140 Ill. 289, 298, 29 N.E. 697, 699 (1892). 

™ Cotes v. Bennett, 183 Ill. 82, 55 N.E. 661 (1899). 

™ Sears v. Nichols, 123 Ill. App. 449 (3d Dist. 1905) (conditional deficiency decree 
is made final by approval of master’s report of sale showing deficiency). But see State 
Bank of St. Charles v. Burr, 375 Ill. 379, 382, 31 N.E.2d 798, 800 (1941) (conditional 
decree amounts only to a finding that plaintiff is entitled to entry of deficiency decree 
after sale). 

™ Ti. Rev. Srat., c. 11, § 9 (1949). 

1d. ¢: 77; & 3 

* Pease v. Frank, 263 Ill. 500, 105 N.E. 299 (1914); Hall v. Gould, 79 Ill. 16 (1875). 

™ Iu. Rev. Srat., c. 48, § 156(g) (1949). The recordation of a certified copy of 
such an award or decision or an agreement to pay made by the employer will also 
create a lien, enforceable in the manner provided for mortgages. Id. c. 48, § 158. 
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for compensation in installments, a lien will be created which may last for 
many years, perhaps for the life of the employee **" or beyond. *** But the 
compensation or any unpaid part may be awarded in a lump sum.**° The 
section providing for the entry of a judgment on the award or decision 
gives that judgment “the same effect as though duly rendered in an action 
duly tried and determined by said court.” **° So a judgment for a lump 
sum will create a lien which is subject to the same limitations as any other 
judgment lien, and it would appear that a judgment for compensation pay- 
able in installments will be a lien until the end of the limitation period 
measured from the date when the last installment becomes due. *** 


The lien of a judgment in a bastardy proceeding, created by filing a 
transcript as provided by statute, '*? may likewise continue until the end of 
the limitation period measured from the date the tenth, and last, annual 
payment for the child’s support *** becomes due. 


The lien of a fine under Section 764 of the Criminal Code ‘** relates 
back to the date of the indictment, or the arrest where there has been no 
indictment. *** The entry of an acknowledgment of a judgment for a fine 
under Section 765, however, creates a lien only from the date of such 
entry. **° It has been noted earlier that a judgment lien arising in favor of 
the state by virtue of either of these sections may perhaps not expire at the 
same time as would the lien of a judgment rendered under the Judgments 
Act. *7_ In Section 625 of the Criminal Code it is provided, however, that a 
judgment on a forfeited recognizance or bond shall “be and become a lien 
in the same manner and for the sarne period” as the Judgments Act pre- 
scribes. 148 

A judgment rendered in an action against a school officer for misuse of 
school funds creates a lien on his real estate and on that of his sureties from 
the date of issuance of process against him, and the lien will not expire until 
the judgment is satisfied. **° 


181 See Baum v. Industrial Commission, 288 Ill. 516, 522, 123 N.E. 625, 627 (1919). 

Tui. Rev. Srat., c. 48, § § 144, 145(e) (19), 145(g), 158 (1949). It is provided, 
however, that except in cases of complete disability, payments shall not extend over a 
period of more than eight years from the date of the accident (time a mentally incom- 
petent employee is without conservator or guardian excluded). Id. c. 48, § 145(h). 

™ Id. c. 48, § 146. 

“0 Id. c. 48, § 156(g). 

™ See Bilger, The Lien of Judgments on Real Estate in Illinois, 2 Joun MaRsHALL 
L.Q. 483, 495 (1937). Such interpretation was given a similar statute in Connecticut. 
O'Keefe v. Elmer Automobile Co., 112 Conn. 370, 152 Atl. 280 (1930). 

2 Tit. Rev. Srat., c. 17, § 12 (1949). 

*8 Id. c. 17, § 8. 

™* Id. c. 38, § 764. 

“© Schwartz v. Ritter, 186 Ill. 209, 57 N.E. 887 (1900). 

“Tut. Rev. Srat., c. 38, § 765 (1949). 

"See discussion of judgments in favor of the state, supra p. 4, in treatment of 
the duration of judgment liens. 
“Tuy. Rev. Stat., c. 38, § 625 (1949). 
™ Id. c. 122, § 15-7. 
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Under Section 135 of the Liquor Control Act, °° a personal judgment 
may be obtained against the tavern keeper, the owner of the property, or 
both jointly. *** In any case, the judgment will create a lien on all the 
property in the county owned by the defendant or defendants sued. *** This 
lien will not expire with lapse of time but will continue until the judgment 
is paid.*** The plaintiff who has recovered a judgment only against the 
tavern keeper may proceed under Section 136 of the Act** against the 
owner’s interest in the premises where the liquor was sold, *** to satisfy such 
amount of the judgment as remains unpaid.’** Filing a complaint in 
chancery is the proper procedure under this section. *** This is a proceeding 
against the property, and does not lead to a personal judgment against the 
owner. ** A conveyance by the owner after a judgment has been rendered 
against the tavern keeper but before a proceeding has been instituted against 
the property will, it is believed, pass a clear title to a bona fide purchaser for 
value, °° although a conveyance made without consideration may not 
accomplish this result.’* But where such a proceeding against the 
property has been instituted and has become lis pendens, a conveyance by 
the owner, though no judgment has yet been rendered against the tavern 
keeper, will not pass title free of the plaintiff's right to reach the property 
after that judgment is rendered. ** 


© 1d. c. 43, § 135. 

™ See Gibbons v. Cannaven, 393 Ill. 376, 389, 66 N.E.2d 370, 376 (1946). 

™ Ibid. For general discussion see agg Civil Liability under the Illinois 
Dramshop Act, 34 Itt. L. Rev. 30 (1939); Note, 14 Notre Dame Law. 295 (1939). 

* Int. Rev. Srat., c. 43, § 136 (1949). 

™ Ibid. 

aie Garrity v. Eiger, 272 Ill. 127, 111 N.E. 735 (1916), aff'd, 246 US. 97 (1918). 
These sections do not, however, affect persons not having a “rentable interest” in the 
property nor any decree of control over its use, such as a reversioner, Castle v. Fo 
19 Ill. App. 442 (2d Dist. 1885), or the holder of a morgsge, Bell v. Cassem, 158 Ill. 4 
41 N.E. 1089 (1895), or trust deed. Sabol v. Heintz, 205 Ill. App. 157 (2d Dist. aay 
But it has been intimated that as to a mortgagee the situation ie be different after 
condition broken, he then being entitled to possession. See Castle, The Rights of the 
Holder of a Mortgage on Premises against Which a Judgment under Dramshop Act 
Has Become a Lien, 6 JouN Marsuatt L.Q. 486 (1941). 

*6 Cronk v. Gieseke, 315 Ill. 417, 146 N.E. 478 (1925). 

*" See People ex rel. Callahan v. DeYoung, 298 Ill. 380, 386, 131 N.E. 801, 803 
(1921). 

“Flaherty v. Murphy, 291 Ill. 595, 126 N.E. 553 (1920). But it has become a 
common practice to seek recovery from the property in the same proceeding in which 
a judgment is sought against the tavern keeper. See cases cited note 161 infra. 

Bellinger v. Griffith, 23 Ohio St. 619 (1873); see implication to this effect in 
Bell v. Cassem, 158 Ill. 45, 50, 41 N.E. 1089, 1090 (1895). 

LaRoche v. Brewer, 8 Ohio C.C. Rep. 508, 5 Ohio C. Dec. 432 (1894) (convey- 
ance to son to defeat rights of plaintiff). But see Hart v. Corlett, 4 Ohio Dec. Reprints 
181, 184-85, 1 CLeveLanp L. R. 92, 93 (1878) (descent to heirs of owner). 

™ O’Brien v. Putnev, 55 Iowa 292, 7 N.W. 615 (1880); see McClure v. Braniff, 
75 lowa 38, 43-44, 39 N.W. 171, 174 (1888). But cf. Bonesteel v. Downs, 73 Iowa 685, 
35 N.W. 924 (1887) (such a conveyance may not be enjoined). See Note, 169 A.L.R. 
1203 (1947). 
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A judgment rendered against a winner for losses by gaming **? may be 
enforced by bringing suit to sell the premises used for the wagering. ** 
The proper procedure is to sue in equity. ’* The same general rules apply 
here as under the Liquor Control Act.?** A judgment for a fine for keeping 
or maintaining a house of ill fame may be rendered against either the 
lessee, a patron, or the lessor; and again, the lessor’s property so used may 
be held liable and sold to pay a judgment rendered against the lessee or a 


patron. aes 


INTERESTS TO WHICH JUDGMENT LIEN WILL ATTACH 


The judgment lien attaches, not to the land itself, but to such alien- 
able **" interest therein as the judgment debtor happens to own. *** Among 
the interests to which a judgment lien will attach are equitable interests in 
land, **° unrecorded interests, **° and interests acquired by the judgment 
debtor after rendition of the judgment. *” 


A judgment rendered prior to a mortgage foreclosure sale will attach 
to the mortgagor’s equity.**? However, the interest remaining in the 
mortgagor or his grantee after the foreclosure sale is not such an interest as 
will be subject to the lien of a judgment rendered during the redemption 
period.?"* The interest of the mortgagee is not an interest to which a 


7 Try. Rev. Srat., c. 38, § 330 (1949). 

18 1d. § 331. 

™ Gaby v. Hankins, 86 Ill. App. 529 (3d Dist. 1899). 

*® See Wing v. Little, 267 Ill. 20, 26, 107 N.E. 875, 877 (1915). 

6 Trt. Rev. Srat., c. 38, § 162 (1949). 

** Lehman v. Cottrell, 298 Ill. App. 434, 19 N.E.2d 111 (2d Dist. 1939); Emerson, 
Talcott and Co. v. Marks, 24 Ill. App. 642 (3d Dist. 1887). 

** East St. Louis Lumber Co. v. Schnipper, 310 Ill. 150, 141 N.E. 542 (1923). The: 
lien of an attachment is also limited to the actual interest of the debtor. Wilson v. 
Kruse, 270 Ill. 298, 110 N.E. 359 (1915). 

City of Chicago v. Hitt, 334 Ill. 619, 166 N.E. 517 (1929); Ladd v. Judson, 174 
Ill. 344, 51 N.E. 838 (1898). See Note, 30 A.L.R. 504 (1924). Equitable interests are 
also subject to attachment. Ini. Rev. Srat., c. 11, § 8 (1949). 

*° Niantic Bank v. Dennis, 37 Ill. 381 (1865); Barlow v. Cooper, 109 Ill. App. 375 
(2d Dist. 1903). See Note, 43 A.L.R. 44 (1926). 

™ Mauricau v. Haugen, 387 Ill. 186, 56 N.E.2d 367 (1944); Gorham v. Farson, 119 
Ill. 425, 10 N.E. 1 (1887). See Note, 67 A.L.R. 1301 (1930). An execution lien attaches 
to any property acquired by the judgment debtor during the life of the execution. 
Second National Bank v. Gilbert, 174 Ill. 485, 51 N.E. 584 (1898). Indeed, any interest 
acquired up to the moment of sale will pass by the execution sale. 3 Freeman, Execu- 
TIONS 1938 (3d ed. 1900). 

*? Williams v. Williams, 270 Ill. 552, 110 N.E. 876 (1915); Seymour v. Mackay, 
126 Ill. 341, 18 N.E. 552 (1888) (interest of grantor in deed absolute given as security 
for debt); Walters v. Defenbaugh, 90 Ill. 241 (1878) (mortgagor cannot extinguish 
judgment lien by conveying to mortgagee); Cottingham v. Springer, 88 Ill. 90 (1878). 

*8 Johnson v. Zahn, 380 Ill. 320, 44 N.E.2d 15 (1942) (where mortgagor conveys 
after foreclosure sale and deficiency decree, and grantee redeems, deficiency decree is. 
not a lien on the land); Commerce Vault Co. v. Barrett, 222 Ill. 169, 78 N.E. 47 (1906).. 
See Note, 42 A.L.R. 884 (1926), supplemented 57 A.L.R. 1128 (1928). 
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judgment lien will attach, * nor will a judgment lien attach to the interest 
owned by a purchaser at an execution or foreclosure sale prior to the 
issuance of a sheriff’s or master’s deed. *** 


Where the unexpired term of a lease exceeds five years at the date of the 
rendition of the judgment, a judgment obtained against the lessee becomes a 
lien on the leasehold estate. *"° If at the date of the rendition of the judg- 
ment the unexpired term of the lease does not exceed five years, the lease- 
hold estate is subject to sale on execution without redemption, as in the case 
of other personal property, but the judgment is not a lien on the lease- 
hold. 77? A lessee who has assigned all his interest in the leasehold has no 
interest to which a judgment lien will attach even though the lessee has 
reserved a rent in excess of that reserved in the lease. *** A judgment is not 
a lien on rents, **° nor on a naked possession. **° 


A life estate is subject to judgment liens, *** as is a reversion, **? a vested 
remainder, '** or a base fee, *** but a contingent remainder is not. *** Thus 
a sheriff’s sale of a contingent remainder passes nothing even where the 
remainder later vests in the judgment debtor. *** Unassigned consummate 
dower is not subject to the judgment lien but may be reached by the aid of 
a court of equity. **” 


Where a will directs sale of land and distribution of the proceeds of 
sale, the interest of a distributee becomes personal property under the 


™ Williams v. Williams, 270 Ill. 552, 110 N.E. 876 (1915). 

*° Bowman v. People, 82 Ill. 246 (1876). 

*° Dobschuetz v. Holliday, 82 Ill. 371 (1876). 

Barrett v. Trainor, 50 Ill. App. 420 (1st Dist. 1893). 

“8 Taylor v. Marshall, 255 Ill. 545, 99 N.E. 638 (1912). 

™ Fifield v. Gorton, Chapman & Co., 15 Ill. App. 458 (3d Dist. 1884). 

™ Bogue v. Williams, 48 Ill. 371 (1868). 

**) Henderson v. Harness, 176 Ill. 302, 52 N.E. 68 (1898). 

22 FREEMAN, JUDGMENTS 1980 (5th ed. 1925). 

*8 Deadman v. Yantis, 230 Ill. 243, 82 N.E. 592 (1907). 

*™ Stombaugh v. Morey, 388 Ill. 392, 58 N.E.2d 545 (1945). 

* Aetna Life Ins. Co. v. Hoppin, 249 Ill. 406, 94 N.E. 669 (1911). Were the rule 
otherwise, a judgment creditor could bid in the contingent remainder at the execution 
sale for some small amount, for other bidders would be deterred by the uncertainty of 
vesting. Then if the estate vested the judgment creditor would have both the land and 
the unsatisfied portion of his judgment. Kenwood Trust and Savings Bank v. Palmer, 
209 Ill. App. 370 (1st Dist. 1918), aff'd, 285 Ill. 552, 121 N.E. 186 (1918). For a like 
reason a contingent remainder cannot be reached by creditor’s bill. Ibid. See Note, 
60 A.L.R. 803, 811 (1929). Other interests not subject to sale on execution are execu- 
tory devises, 2 FREEMAN, JUDGMENTS 1980 (Sth ed. 1925), and possibilities of reverter. 
Prall v. Burckhartt, 299 Ill. 19, 35, 132 N.E. 280, 286 (1921). A right of entry is 
inalienable even after breach, Peoria Heights v. Keithley, 299 Ill. 427, 132 NE. 532 
(1921); hence it is not subject to sale on execution. 

** Barco v. Harkleroad, 327 Ill. 291, 158 N.E. 570 (1927). 

*" Weber v. Blynn, 282 Ill. 452, 118 N.E. 779 (1918); Monroe County Savings 
fae : Trust Co. v. Klohr, 249 Ill. App. 576 (4th Dist. 1928). See Note, 81 A.L.R. 1110 
1932). 





18 JUDGMENTS IN ILLINOIS [ Vox. 1951 


doctrine of equitable conversion; hence, a judgment against the distributee 
creates no lien upon his interest even though the naked legal title to the land 
is not disposed of by the will and descends to the distributee as an heir of 
the decedent. '** Apparently, however, a fraudulent or colorable sale may 
be treated as tantamount to a reconversion, so that a distributee’s interest is 
thereafter subject to a creditor’s bill. 78 Where sale of the land 1s not 
mandatory, but the will confers a power of sale on the executor, the vested 
interest of any devisee is subject to the lien of judgments against him. Such 
judgment lien will be divested, of course, by a proper executor’s sale, but 
the judgment creditor may reach his judgment debtor’s share of the pro- 
ceeds of sale. 1° 


A judgment lien will attach to fixtures, since technically they are part 
of the land. *” 


In general, when a judgment lien has attached to the judgment debtor’s 
interest and no question of constructive notice is involved, the judgment 
debtor’s subsequent conveyance or surrender of his interest will not affect 
the judgment lien. 1% 


Land Held in Trust 


Judgments and decrees against the trustee. The effort of a trust credi- 
tor to reach trust assets by means of an action against the trustee poses a 
number of problems. The first of these is procedural. The view is quite 
widely held that since courts of law take no cognizance of the trust relation, 
an action at law will not lie against a trustee in his representative capacity, 
so that the only judgment a court of law can render against him is a personal 
judgment, which, like any other personal judgment, creates a lien only upon 
land owned by the trustee individually. *** Such a judgment, of course, 


™ Knight v. Gregory, 389 Ill. 554, 60 N.E.2d 399 (1945); Robison v. Botkin, 181 Il. 
182, 54 N.E. 915 (1899); Baker v. Copenbarger, 15 Ill. 103 (1853). But see Ladd v. 
Judson, 174 Ill. 344, 51 N.E. 838 (1898). 

 Wickiser v. Powers, 324 Ill. App. 130, 57 N.E.2d 522 (3d Dist. 1944). 

™ Railsback v. Lovejoy, 116 Ill. 442, 6 N.E. 504 (1886). As to the lien of a 
judgment on the surplus proceeds of a judicial or execution sale, see Commerce Vault 
Co. v. Barrett, 222 Ill. 169, 78 N.E. 47 (1906); Ulinois Nat. Bank v. Trustees of Schools, 
211 Ill. 500, 71 N.E. 1070 (1904); Smith v. Smith, 174 Ill. 52, 60, 50 N.E. 1083, 1086 
(1898); Dillman v. Will County Nat. Bank, 138 Il. 282, 27 N.E. 1090 (1891); Hart v. 
Wingart, 83 Ill. 282 (1876); Crocker v. Lowenthal, 83 Ill. 579 (1876); Bowman v. 
People, 82 Ill. 246, 252 (1876); First National Bank v. Briggs, 22 Ill. App. 228 (2d Dist. 
1886); Ridenour v. Shideler, 5 Ill. App. 180 (1st Dist. 1879). 

™ Off v. Finkelstein, 200 Ill. 40, 65 N.E. 439 (1902). 

™ Gorham v. Farson, 119 Ill. 425, 10 N.E. 1 (1887) (contact interest); Dobschuetz 
v. Holliday, 82 Ill. 371 (1876) (leasehold); Tinney v. Wolston, 41 Ill. 215 (1866) 
(judgment creditor not estopped to question title of one from whom judgment debtor 
accepted lease after judgment lien had attached). 

™ Equitable Trust Co. v. Taylor, 330 Ill. 42, 161 N.E. 62 (1928); Wahl v. Schmidt, 
307 Ill. 331, 138 N.E. 604 (1923); ResTaTEMENT, Trusts § 266 (1935). 
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creates no lien on the trust estate. *** Even where the judgment recites that 
~ it is payable “in due course of administration” no lien is created on trust 
assets, for the only judgment a law court has jurisdiction to enter is one 
against the trustee personally.*** If, as a matter of substantive law, the 
creditor’s claim is collectible out of the trust estate his proper remedy is in 
equity. °° It has been said that in jurisdictions in which the distinction 
between actions at law and suits in equity has been abolished, this procedural 
difficulty should disappear *** and there are some authorities to this effect.’ 


During the period when the line of cleavage between actions at law and 
suits in equity was clearly marked, there was little occasion to analyze the 
record in a law action against a trustee with a view to determining the 
character of the plaintiff’s claim, for the only judgment the court could 
render was a personal judgment against the trustee, who, upon paying such 
judgment out of his personal funds, might in a proper case obtain reimburse- 
ment from the trust estate. **° In a law action against the trustee the court 
could not determine the propriety of charging the trust estate with the 
plaintiff’s claim, since this was a matter in which the beneficiaries were 
concerned and the beneficiaries were not before the court.*°° In equity 
cases, however, it was often necessary to read the entire record to determine 
whether the liability asserted was that of the trustee individually or one 
collectible only out of the trust estate.* If it is ultimately decided in 
Illinois that trust assets can now be reached in an action filed against the 
trustee on the law side, the entire record in such cases will also require 
careful scrutiny if there is doubt whether the judgment is one against the 
trustee personally or against the assets of the trust. Thus, closely inter- 
woven with the procedural problem is the question of substantive law, 
whether a person to whom a liability has been incurred by the trustee in 
the administration of the trust should be permitted to obtain satisfaction of 


™ Kincaid v. Hensel, 185 Wash. 503, 55 P.2d 1050 (1936). 

*” Wahl v. Schmidt, supra note 193. 

#6 Austin v. Parker, 317 Ill. 348, 148 N.E. 19 (1925). 

2 Scort, Trusts 1502, 1528 (1939). 

Smith v. Reisch, 329 Ill. App. 45, 67 N.E.2d 304 (3d Dist. 1946); Newby v. 
Kingman, 309 Ill. App. 36, 32 N.E.2d 647 (3d Dist. 1941); see Wahl v. Schmidt, 307 
Ill. 331, 340, 138 N.E. 604, 608 (1923). Comtra: Mallory v. Clark, 9 Abb. Pr. 358, 20 
How. Pr. 418 (N.Y. 1859). In Illinois the distinction between law and equity procedure 
is preserved. Frank v. Salomon, 376 Ill. 439, 34 N.E.2d 424 (1941), 19 Cui-Kent Rev. 
372 (1941); cf. Bishop v. Bucklen, 390 Ill. 176, 60 N.E.2d 872 (1945) (suit at law against 
trustee transferred to chancery side). 

1 Wahl v. Schmidt, 307 Ill. 331, 138 N.E. 604 (1923). 

*” Wahl v. Schmidt, 225 Ill. App. 501 (Ist Dist. 1922), aff'd, 307 Ill. 331, 138 N.E. 
604 (1923). 

*” Flanagan v. First Nat. Bank, 307 Ill. App. 495, 30 N.E.2d 786 (ist Dist. 1940); 
see Wahl v. Schmidt, 307 Ill. 331, 342, 138 N.E. 604, 608 (1923). 
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his claim out of the trust estate, and if so, under what circumstances and 
to what extent. 7°? 


Where a trust creditor is entitled to have his claim satisfied out of the 
trust estate, apparently the proper decree is that the trustee apply the trust 
property to the payment of the plaintiff’s claim. *°* However, a decree 
impressing a judgment against a trustee as a lien on trust land has been 
affirmed, *°* and it has also been held that a judgment against the trustee is a 
lien on the trust estate and is enforceable by levy and sale. 7° 


A judgment against a trustee on a personal claim not related to the 
administration of the trust creates no lien upon his naked legal title as 
trustee. °° This rule finds frequent application in a situation where title 
has been conveyed to a nominee for the purpose of creating a joint tenancy 
or for some similar purpose. 7°? 


A judgment against a defendant with the appellation of executor, ad- 
ministrator, or guardian following his name will be construed to be against 
him personally or in his official capacity according to what the pleadings 
in the case and the demands of the plaintiff indicate is the proper form of 
judgment. *°* 


Judgments and decrees against the beneficiary. As long as a trust is 
active and the legal title to trust land is vested in the trustee, a judgment 


* Consult Equitable Trust Co. v. Taylor, 330 Ill. 42, 161 N.E. 62 (1928); Austin v. 
Parker, 317 Ill. 348, 148 N.E. 19 (1925); Wahl v. Schmidt, 307 Ill. 331, 138 N.E. 604 
(1923); Moore v. McFall, 263 Ill. 596, 105 N.E. 723 (1914); Barrett v. Hennebry, 322 Ill. 
App. 703, 54 N.E.2d 608 (2d Dist. 1944); Kerner v. George, 321 Ill. App. 150, 52 N.E.2d 
300 (2d Dist. 1943); Rothbart v. Metropolitan Trust Co., 307 Ill. App. 271, 30 N.E.2d 
183 (1st Dist. 1940); O’Connor v. Rathje, 298 Ill. App. 489, 19 N.E.2d 96 (1st Dist. 
1939); Kirkwood v. Kidwell, 72 Ill. App. 492 (3d Dist. 1897); 2 Scorr, Trusts § 266 
et seq. As to spendthrift trusts, discretionary trusts, and trusts for support, consult 
Carey AND ScHUYLER, ILLINoIs Law or Furure Interests § 431 et seq (1941); Griswotp, 
Spenptrurirt Trusts (2d ed. 1947) passim; 1 Scorr, Trusts § 152 et seq. With respect 
to the special problems raised by Section 49 of the Chancery Act (Itt. Rev. Srat., c. 22, 
§49 [1949]), consult Hummel v. Cardwell, 390 Ill. 526, 62 N.E.2d 433 (1945), cert. 
denied, 327 US. 793 (1945); Knight v. Gregory, 389 Ill. 554, 60 N.E.2d 399 (1945); 
Dunham v. Kauffman, 385 Ill. 79, 52 N.E.2d 143 (1944), 38 Inu. L. Rev. 408, 79 Trusts & 
Estates 173; Re Qua v. Graham, 187 Ill. 67, 58 N.E. 357 (1900); Keller v. Keller, 284 
Ill. App. 198, 1 N.E.2d 773 (1936), 14 Cui-Kent Rev. 276, 50 Harv. L. Rev. 143, 25 Inx. 
Bar J. 81, 30 Inu. L. Rev. 1067; Carey, Trust Beneficiaries and Their Creditors, 31 Cu. 
Bar Recorp 55 (1949). 

** Cullinan v. Mercantile Trust Co., 80 Cal. App. 442, 252 Pac. 652 (1926); Smith 
v. Coleman, 100 Fla. 1707, 132 So. 198 (1931); 2 Scorr, Trusts 1527. 


2 Moore v. McFall, 263 Ill. 596, 105 N.E. 723 (1914). 

* Satterwhite v. Beall, Stewart & Ansley, 28 Ga. 525 (1859). 
** Baker v. Copenbarger, 15 Ill. 103 (1853). 

27 O’Donnell v. Kerr, 50 How. Pr. 334 (N.Y. 1875). 

28 See Note, 21 A.L.R. 908, 913 (1922). 
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: creditor of a beneficiary has no lien upon trust real estate.*°° At the 
termination of the trust, when the time for distribution arrives, if the trustee 
has a power of sale for the purpose of effecting distribution in cash, and 
such power is exercised, the sale is effective to divest the interest of the 
beneficiary in the land; hence it necessarily divests any derivative rights, 
such as those of judgment creditors. *° Where at the termination of the 
trust the trustee has no power of sale for the purpose of effecting distribu- 
tion, judgments against beneficiaries having vested interests in the corpus of 
the trust attach as liens to such interests, whether the interests are regarded 
as legal or equitable. *** Of course, if an express trust is wholly passive, 
even in its inception, the Statute of Uses operates, and judgments against 
the beneficiary are liens on his title. *?* Since the beneficiary of a resulting 
trust has a vested equitable interest which is not immune from creditors’ 
claims, it has been held that his interest is subject to the lien of a judgment 
against him. *** 


Where the trust instrument is so drafted that the trustee acquires only 
a legal life estate pur autre vie with a vested remainder in some third person, 
such remainder is not within the trust ** and is therefore subject to the lien 
of a judgment against the remainderman. A vested remainder is subject 
to the lien of judgments and the fact that the prior life estate is held in 
trust is immaterial. *?* Where the trustee of a trust created by a third 


*° Potter v. Couch, 141 U.S. 296, 11 Sup. Cr. 1005 (1891); Moll v. Garner, 214 Ill. 
248, 73 N.E. 442 (1905). See Note, 30 A.L.R. 504, 526 (1924). Where the beneficiary’s 
interest is vested and is not immune from the claims of creditors, the current trend is 
toward ag such interest as subject to the lien of judgments. Thompson v. 
Zurich State Bank, 124 Kan. 425, 260 Pac. 658 (1927), 37 Yate L.J. 1165 (1928); Atwater 
v. Manchester Savings Bank, 45 Minn. 341, 48 N.W. 187 (1891); 1 Bocert, Trusts aNp 
Trustees 546 (1935). See note 217 infra. 

*° Moll v. Gardner, supra note 209. As to whether or not the judgment creditor 
may reach his judgment debtor’s share of the proceeds of the sale, see Railsback v. 
Lovejoy, 116 Ill. 442, 6 N.E. 504 (1886). The trustee’s liability to the judgment creditor 
is another matter altogether. Canfield v. Security-First National Bank, 13 Cal.2d 1, 87 
P.2d 830 (1939). 

*4 Moll v. Gardner, supra note 209. There is some question as to whether the 
Statute of Uses operates to vest legal title in the beneficiary when the trustee’s func- 
tions have been exhausted. Compare Jackson v. Pillsbury, 380 Ill. 554, 44 N.E.2d 537 
(1942) with McFall v. Kirkpatrick, 236 Ill. 281, 86 N.E. 139 (1908). 

™ Spindle v. Shreve, 111 U.S. 542, 4 Sup. Ct. 522 (1884); City National Bank & 
Trust Co. v. Pearsons, 307 Ill. App. 548, 30 N.E.2d 774 (1st Dist. 1940). 

™ See Note, 30 A.L.R. 504, 527 (1924). Contra: Binz v. Michels, 220 Ill. App. 88 
(1st Dist. 1920). At all events an innocent purchaser of the legal title will take free 
and clear of such judgment. Low v. Pratt, 53 Ill. 438 (1870). 

™ Elliott v. Brintlinger, 376 Ill. 147, 33 N.E.2d 199 (1941); Beal v. Higgins, 303 
Ill. 370, 135 N.E. 759 (1922). 

™ Kenwood Trust & Savings Bank v. Palmer, 209 Ill. App. 370 (1st Dist. 1918), 
aff'd, 285 Ill. 552, 121 N.E. 186 (1918). 
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person holds the legal fee simple, as will usually be the case where he is 
given a power of sale, **° a beneficiary’s vested interest cannot be reached 
either by execution or by creditor’s bill while the trust remains active. 7!7 


Where the trust instrument provides that the interest of the beneficiary 
is to be deemed personal property, a judgment against the beneficiary is, of 
course, no lien, since judgments are not liens on personal property. *!* 
However, such interest, if not otherwise immune from creditors’ claims, 
can be reached by creditors’ bill. 7° 


Vendor and Purchaser 


Judgment against the purchaser. Immediately on the execution of a 
contract for the sale of land the purchaser acquires an equitable interest in 
the premises to which the lien of a judgment will attach. *”° However, since 
the judgment lien attaches only to the purchaser’s interest, such lien falls 
with the contract when the purchaser’s rights are extinguished by forfeiture 
or rescission for default. *** Moreover, the vendor’s lien has priority over 
the lien of a judgment against the purchaser. **? 


Judgment against the vendor. Clearly, the lien of a judgment against 
a landowner enjoys priority over his subsequent contract of sale. *** Judg- 
ments rendered after the contract are another matter. Where a creditor 
obtains a judgment against the vendor without notice, actual or constructive, 
of the existence of the contract, his lien is, of course, paramount to the 
rights of the purchaser, *** but where, as is usually the case, the judgment 


**Fray v. National Fire Insurance Co., 341 Ill. 431, 173 N.E. 479 (1930). 

7 Hummel v. Cardwell, 390 Ill. 526, 62 N.E.2d 433 (1945), cert. denied, 327 US. 
793 (1945); Dunham v. Kauffman, 385 Ill. 79, 52 N.E.2d 143 (1944); Von Kesler v. 
Scully, 267 Ill. App. 495 (1st Dist. 1932); First National Bank v. Starkey, 190 Ill. App. 
532 (3d Dist. 1914), aff'd, 268 Ill. 22, 108 N.E. 695 (1915). But cf. Hurst v. American 
State Bank, 303 Ill. App. 314, 25 N.E.2d 85 (3d Dist. 1940). See note 209, supra. 

Whitaker v. Scherrer, 313 Ill. 473, 145 N.E. 177 (1924); Chicago Title & Trust 
Co. v. Mercantile Bank, 300 Ill. App. 329, 20 N.E.2d 992 (1st Dist. 1939). Occasionally 
stipulations that the interest of the beneficiary shall constitute personal property fail 
to accomplish that purpose. Harrison v. Kamp, 395 Ill. 11, 69 N.E.2d 261 (1946). 

* Berning v. Berning, 320 Ill. App. 686, 51 N.E.2d 997 (1st Dist. 1943). But cf. 
Jennings v. Kotz, 299 Ill. 465, 132 N.E. 625 (1921). 

2° Gorham v. Farson, 119 Ill. 425, 10 N.E. 1 (1887). See Note, 1 ALR2d 727 
(1948). Contra: Carbine v. Morris, 92 Ill. 555 (1879) and Hatch v. Wagner, 15 Ill. 127 
(1853) (both holding purchaser’s interest not subject to execution until purchase price 
paid in full and purchaser entitled to specific performance). 

™ Hayes v. Carey, 287 Ill. 274, 122 N.E. 524 (1919); National Bank of Pontiac v. 
King, 110 Ill. 254 (1884); Alexander v. Tams, 13 Ill. 221 (1851). 

*2 McLaurie v. Barnes, 72 Ill. 73 (1854). 

23 In re Buchner, 205 Fed. 454 (7th Cir. 1913). 

* Harding v. Olson, 177 Ill. 298, 52 N.E. 482 (1898); Simpson, Legislative Changes 
in the Law of Equitable Conversion by Contract I, 44 Yate L.J. 559, 579 (1935). See 
Note, 87 A.L.R. 1505, 1516 (1933). 
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- creditor is charged with notice of the purchaser’s rights, questions of 
priority arise. If the purchaser has completed his contract payments at the 
time the judgment is obtained, it is universally conceded that the judgment 
lien is subject to the purchaser’s equitable rights, so that in effect the judg- 
ment creditor gets nothing. *** Where a judgment is obtained against the 
vendor prior to full payment of the purchase price it is generally held that 
mere rendition or docketing of the judgment does not impart constructive 
notice to the purchaser, for it would be manifestly unjust to compel the 
purchaser to watch the records for judgments against his vendor. Hence, 
if the purchaser completes his payments in ignorance of the rendition of the 
judgment his rights are paramount to those of the judgment creditor, so 
that in this situation also the judgment creditor in effect takes nothing. *%° 
Where a judgment is obtained against the vendor prior to full payment of 
the purchase price, and the purchaser has actual knowledge of the rendition 
of the judgment, some courts nevertheless extend full protection to a 
purchaser who thereafter completes his payments to the vendor. *** This 
result is reached by an application of the doctrine of equitable conversion, 
the theory being that immediately on the execution of the contract of sale 
equitable title passes to the purchaser, and the vendor retains nothing but a 
bare legal title held in trust for the purchaser; hence there is no interest to 
which the judgment lien can attach. ?* Under this doctrine, the only rem- 
edy of the judgment creditor is by garnishment or proceedings in equity. *° 
Other courts, however, adopt the view that a purchaser who has actual 
knowledge of the judgment must pay the unpaid portion of the purchase 
price to the judgment creditor, to the extent of the lien. **° In these juris- 
dictions the judgment creditor’s rights are not affected by payments made 
after receipt of actual knowledge of the judgment. It is difficult to per- 
ceive why the purchaser’s knowledge of a judgment against the vendor 
should impose upon the purchaser the necessity of paying otherwise than in 
accordance with his contract. *** 


** Union Bank of Chicago v. Gallup, 317 Ill. 184, 148 N.E. 2 (1925); Doll v. 
Walter, 305 Ill. App. 188, 27 N.E.2d 231 (2d Dist. 1940); Reuss v. Nixon, 272 Ill. App. 
219 (2d Dist. 1933); Simpson, supra note 224, at 578. 

26 Reid v. Gorman, 37 S.D. 314, 158 N.W. 780 (1916); 17 Cox. L. Rev. 46 (1917). 
Simpson, supra note 224, at 578. A like rule applies where the vendor has delivered his 
deed in escrow. May v. Emerson, 52 Ore. 262, 96 Pac. 454 (1908). 

™ Reuss v. Nixon, 272 Ill. App. 219 (2d Dist. 1933); Lynch v. Eifler, 191 Ill. App. 
344 (1st Dist. 1915). See Note, 87 A.L.R. 1505, 1512 (1933). 

28 Colvin, A Reconciliation of Priorities under Executory Contracts for the Sale 
of Land, 20 Wasn. L. Rev. 159, 161 (1945). 

22° Comment, 17 Cot. L. Rev. 46 (1917). 

* Colvin, supra note 228, at 161. See Note, 87 A.L.R. 1505, 1510 (1933). Cf. 
O’Neil v. Wabash Ave. Baptist Church, 18 Fed. Cas. 718, No. 10,531 (C.CN.D. Ill. 
1867). 

** Simpson, supra note 224, at 579. 
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PRIORITIES IN GENERAL 


As will presently appear, the priority accorded a judgment lien depends 
in large part on the application of rules relating to purchase for value, and 
it is therefore necessary to notice these rules briefly and in broad outline 
insofar as they bear on the task in hand. The specific protection an innocent 
purchaser of land receives as such is derived from one or more of the 
following sources: 

1. The recording acts. 

2. The equitable doctrine that a bona fide purchaser of the Jegal title 
will be protected against a prior equity of which he had no notice. ** 

3, Statutes protecting innocent purchasers against particular inter- 
este. 7°" 

4. Rules of case law extending protection not embraced within the 
equitable doctrine. ** 


Other doctrines may on occasion be invoked for the protection of an 
innocent purchaser, for example, the doctrine of estoppel, *** or the equit- 
able rule protecting a later equity against an earlier equity where the con- 
duct of the owner of the earlier equity has misled the subsequent pur- 
chaser. **° However, in Illinois an innocent purchaser of land must look for 
his protection primarily to the recording act and to the equitable doctrine 
of bona fide purchase, and it is these two sources of protection that domi- 
nate the Illinois law of priorities. Occasionally these two doctrines supple- 
ment each other. For example, since the recording act affords no protection 
against documents or interests not entitled to recording in the land records, 
the statute does not protect an innocent purchaser against interests not 
within the statutory scope, such as resulting trusts. *** The equitable doctrine 
bridges this gap by protecting the innocent purchaser of the legal title 
against the secret equity. *** Occasionally the two rules leave gaps, which 
must be bridged, if at all, by resort to some other doctrine. For example, if 
A holds title on a resulting trust for B, who is not in possession, and A con- 
tracts to sell the land to C, C is not protected against A’s secret equity by 


*® Robbins v. Moore, 129 Ill. 30, 21 N.E. 934 (1889). 

** E.g., statutes protecting a Fg oa against resulting trusts. 28 Minn. Strat. 
Annor., c. 501, § 501.10 (1947); N.Y. Reat Prop. Law § 95. Such a statute may extend 
protection to the holder of an equitable title, which is protection he would not receive 
under the equitable doctrine. Roberts v. Friedell, 218 Minn. 88, 15 N.W.2d 496 (1944). 

™ E.g., Jackson Park Hospital v. Courtney, 364 Ill. 497, 4 N.E.2d 864 (1936) 
(court protected innocent purchaser who bought in reliance on tax records erroneously 
showing tax paid); Backhausen v. Mayer, 204 Wis. 286, 234 N.W. 904 (1931) (innocent 
purchaser protected against easement of necessity of which he had no notice). 

*® Robbins v. Moore, 129 Ill. 30, 21 N.E. 934 (1889). 

65 TirFANY, REAL Property 8 (3d ed. 1939). 

** Fast St. Louis Lumber Co. v. Schnipper, 310 Ill. 150, 141 N.E. 542 (1923). 

*8 3 Scott, Trusts 2173 (1939). 
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the recording act, since resulting trusts are not entitled to recording, **° nor 
is he protected by the equitable doctrine, since he has not acquired the 
legal title. **° 


The differences and similarities between the two doctrines are of the 
utmost importance. For example, in determining whether a particular 
purchase is a purchase for value, the courts evince little or no disposition to 
distinguish between the two doctrines. However, while the equitable 
doctrine protects only one who acquires a legal title, the broader protection 
of the recording act extends to purchasers of equitable as well as legal 
estates in land. ***_ That is to say, under the prevailing rule an instrument 
creating, transferring, mortgaging, or assigning an equitable interest in land 
is deemed entitled to recording, and if recorded by an innocent holder for 
value, it will enjoy priority over earlier instruments also entitled to record- 
ing, but not placed of record. **? For example, a purely equitable mortgage, 
if recorded, will prevail over an earlier unrecorded legal mortgage. *** Also, 
the recording act protects against an unrecorded legal title, a result im- 
possible under the equitable doctrine. *** 


The Recording Act 


The Illinois statute extends protection to a judgment creditor against a 
document entitled to recording but actually unrecorded as of the date of 
the rendition of the judgment. *° Recording of the instrument subsequent 
to the date the judgment lien attaches is without effect. **° Where prior to 


*® East St. Louis Lumber Co. v. Schnipper, supra note 237. 

“Other illustrations will readily suggest themselves of situations where an 
innocent purchaser is not protected, e.g., deed in chain of title void for want of de- 
livery or because it is a forgery; false recital of grantor’s marital status as unmarried; 
false testimony as to heirship; forged release of mortgage. Occasionally the doctrine of 
estoppel is invoked to protect an innocent — in a situation not covered by the 
recording act or the equitable doctrine of bona fide purchase for value. Quick v. 
Milligan, 108 Ind. 419, 9 N.E. 392 (1886) (court protected innocent purchaser who re- 
lied on wrongfully delivered escrow). Contra: Everts v. Agnes, 4 Wis. 356 (1855). 
See Comment, 16 Cauir. L. Rev. 141 (1928) and Comment, 37 Yate L.J. 357 (1928). 

** Weston & Co. v. Dunlap, 50 Ia. 183 (1878). 

*8 Montague & Co. v. Aygarn, 164 Ill. App. 596 (2d Dist. 1911); 5 Tirrany, Rea 
Property 15, 46. 

781 Jones, Morteaces 809, 810 (8th ed. 1928). 

*4 5 TIFFANY, Op. Cit. supra note 242 at 4. 

*° Gary v. Newton, 201 Ill. 170, 66 N.E. 267 (1903); McFadden v. Worthington, 
45 Ill. 362 (1867). Like protection is extended to an attaching creditor. Thomas v. 
Burnett, 128 Ill. 37, 21 N.E. 352 (1889). Whether a judgment creditor is protected 
against an unregistered deed or mortgage of land registered under the Torrens system 
is a question upon which our court apparently has not passed. Compare In re Juran, 
178 Minn. 55, 226 N.W. 201 (1929) with Entwisle v. Lenz, 14 Brit. Col. Rep. 51 (1908). 
See also Anderson & Lind Mfg. Co. v. Walin Construction Co., 218 Ill. App. 379, 384 
(1st Dist. 1920). In any case it is clear that the judgment creates no lien on registered 
land until the certificates required by statute are filed. Evans v. Chicago Title & Trust 
Co., 317 Ill. 11, 147 N.E. 412 (1925). 

** Columbus Buggy Co. v. Graves, 108 Ill. 459 (1884); Guiteau v. Wisely, 47 Ill. 
433 (1868). 
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the rendition of the judgment the judgment creditor has actual knowledge 
of an unrecorded document, he is not protected, 4” but knowledge acquired 
after a judgment or attachment has become a lien will not deprive the 
lienor of his priority. *** In harmony with the rule applicable to purchasers 
and mortgagees, it is held that possession under an unrecorded instrument 
imparts constructive notice to judgment creditors **° and attaching credi- 
tors. **° A purchaser at an execution sale, if one other than the judgment 
creditor, succeeds to the priority created by the recording act. Thus 
where the purchaser at the execution sale was always aware of the existence 
of the unrecorded instrument he is nevertheless protected against it if the 
judgment creditor had no such notice when the judgment lien attached. 75 
The converse of the last proposition also seems to obtain. Thus, if the 
creditor has actual knowledge of the unrecorded document, but the pur- 
chaser at the execution sale is a third party who is ignorant of the unre- 
corded document, such purchaser is protected, not as a successor to the 
judgment creditor’s rights, but in his own right as a purchaser entitled to 
protection under the recording act. *°? In the latter case, recording of the 
theretofore unfiled document at any time prior to the execution sale will, 
of course, deprive the execution purchaser of protection. *°* A difficult 
problem is posed by the fact that Illinois adheres to the “race of diligence” 
doctrine, under which a purchaser, to receive protection, must win the 
race to the recorder’s office. *** Inasmuch as the duplicate certificate of 
sale is entitled to recording, and priority may be obtained by such record- 
ing, *°* has the execution purchaser won his race if the duplicate certificate 
of sale is filed prior to the time the theretofore unrecorded document is 
placed of record, or is it essential that the sheriff's deed also be recorded 
prior to the recording of the theretofore unrecorded document? *** This 
appears to be an open question in this state, probably because the hostility 
of our courts to execution sales has rendered such titles so precarious as to 
discourage purchase by one other than the judgment creditor. In any 
event, if the execution purchaser learns of the unrecorded document after 


*7 Williams v. Tatnall, 29 Ill. 553 (1863). See Note, 4 A.L.R. 434 (1919). 
** Guiteau v. Wisely, 47 Ill. 433 (1868); Martin v. Dryden, 6 Ill. 187 (1844). 
*° Carnes v. Whitfield, 352 Ill. 384, 185 N.E. 819 (1933); Beck Lumber Co. v. Rupp, 
188 Ill. 562, 59 N.E. 429 (1900). As to land registered under the Torrens system mere 
ssession will not charge a lienor with notice of an unregistered interest. Bjornberg v. 
yers, 212 Ill. App. 257 (1st Dist. 1918). 
© Wilson v. Kruse, 270 Ill. 298, 110 N.E. 359 (1915). 
* Carter v. Reynolds, 106 Ill. App. 444 (4th Dist. 1902); Note, 24 Minn. L. Rev. 
805, 807 (1940); 32 Va. L. Rev. 654, 655 (1946). 
*2 Guard v. Rowan, 3 Ill. 499 (1840); Nordman v. Rau, 86 Kan. 19, 119 Pac. 351 
(1911); Note, 24 Minn. L. Rev. 805, 807, 810 (1940). 
*8 Heckman v. Detlaff, 283 Ill. 505, 119 N.E. 639 (1918). 
2 Simmons v. Stum, 101 Ill. 454 (1882). 
** McClure v. Engelhardt, 17 Ill. 47 (1855). 
** Elsewhere it has been held that prior recording of the certificate of sale suffices 
to insure priority. Foorman v. Wallace, 75 Cal. 552, 17 Pac. 680 (1888). 
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he has paid the sheriff and received his deed but before his sheriff’s deed is 
recorded, such knowledge will not deprive him of priority. °°” 


A document otherwise entitled to recording may nevertheless be so 
defective that although placed of record it will not impart constructive 
notice. Documents containing defective descriptions fall in this category. 
It has been said that the record of an instrument affecting title to land is 
constructive notice only so far as the land is correctly described therein, 
unless it is apparent from the record itself that there is a misdescription. *** 
Hence, if a recorded deed or mortgage contains a description deemed 
defective under this rule, a subsequent judgment creditor of the grantor or 
mortgagor will obtain priority over such instrument *°° unless, of course, the 
judgment creditor has notice from other sources, as from possession. *°° 
There are some decisions, however, which reach a contrary result on the 
theory that a mere misdescription gives rise to a right of reformation in 
equity, and the judgment creditor takes his lien subject to this equitable 
right. 7° 

As is true with respect to deeds and mortgages, a judgment must be in 
the chain of title if the lien thereof is to be effective against an innocent 
purchaser for value. 7° 


It has also been held that a recorded mortgage does not impart con- 
structive notice if the mortgage fails to disclose the amount of the mortgage 
debt; hence such a mortgage will be subject to the lien of subsequent judg- 
ments. 7°° 


The Equitable Doctrine of Purchase for Value 


As has been said, an innocent purchaser of Illinois land derives his 
chief protection from the recording act and from the equitable doctrine 
of bona fide purchase. The judgment creditor, as such, is protected only by 
the recording act, and since the recording act protects only against interests 
required to be recorded, it follows that the judgment lien is subject to all 


** Note, 14 Cauir. L. Rev. 480 (1926). 

** Thorpe v. Helmer, 275 Ill. 86, 113 N.E. 954 (1916); Citizens National Bank v. 
Dayton, 116 Ill. 257, 4 N.E. 492 (1886). 

*° Thorpe v. Helmer, supra note 258. See Note, 44 A.L.R. 78 (1926), supple- 
mented 102 A.L.R. 825 (1936). 

© Milmine v. Burnham, 76 Ill. 362 (1875) (purchaser’s possession under deed con- 
taining defective description held notice of identical error in purchaser’s mortgage) ; 
Lumbard v. Abbey, 73 Ill. 177 (1874). 

** Yarnell v. Brown, 170 Ill. 362, 48 N.E. 909 (1897); Bailey v. Timberlake, 74 Ala. 
221 (1883). 

* Tomcezak v. Bergman, 269 Ill. 330, 109 N.E. 1003 (1915) (judgment against “W. 
Czerionak” not notice of lien on land of “Walenty Cierniak”); Grundies v. Reid, 107 
Ill. 304 (1883) (Judgment against “Charles Eickenberg” not notice of lien on land of 
“Conrad Eickenberg”). 

** Bergman v. Bogda, 46 Ill. App. 351 (Ist Dist. 1892). Contra: Nazro v. Ware, 38 
Minn. 443, 38 N.W. 359 (1888). See Thompson, What Description of the Debt is 
Sufficient in a Recorded Mortgage, 44 Cent. L. J. 490 (1897). 
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secret equities not entitled to recording. *** Ultimately, it is true, through 
the medium of an execution sale the land may pass into the hands of a 
purchaser for value, and such a purchaser may draw upon both sources of 
protection, but if an equity not required to be recorded is asserted before 
the judgment lien has been converted into a legal title by sheriff’s sale and 
deed, the equity thus asserted will generally prevail. Occasionally, where 
an equitable owner has held out the holder of the legal title as the actual 
owner or has permitted the legal title holder to so act as to induce others to 
believe he is the actual owner, and credit has been extended on the strength 
of such belief, the judgment creditor has been protected against the equitable 
title. 26 

At what stage of the enforcement of a judgment lien will the protection 
of the equitable doctrine of bona fide purchase attach? A person other than 
the judgment creditor may become the successful bidder at the execution 
sale, and if he purchases in ignorance of the secret equities of third persons 
and procures his sheriff's deed before notice can be brought home to him, he 
is quite generally protected, for he meets all the requirements that equity 
exacts of an innocent purchaser. *°* If the purchaser at the sheriff’s sale has 
notice of the outstanding equity, a bona fide purchaser from him will be 
protected. **? In order that one may invoke the protection of the equitable 
doctrine, it is essential that he acquire the legal title; *** hence a further 
question arises as to the effect of acquisition of knowledge of the outstand- 
ing equity after purchase at the execution sale and before issuance of the 
sheriff's deed. Apparently our court is disposed to hold that notice re- 
ceived prior to acquisition of legal title by sheriff's deed deprives the 
execution purchaser of the protection of the equitable doctrine. **° If the 
execution purchaser obtains his sheriff’s deed, it is arguable that he should 
be able to invoke the protection of equity despite the fact that he acquired 
knowledge of the outstanding equity prior to issuance of the sheriff’s deed, 


** Mauricau v. Haugen, 387 Ill. 186, 56 N.E.2d 367 (1944); Sturdyvin v. Ward, 
336 Ill. 594, 168 N.E. 666 (1929); East St. Louis Lumber Co. v. Schnipper, 310 Ill. 150, 
141 N.E. 542 (1923). An attaching creditor also takes subject to such equities. Wilson 
v. Kruse, 270 Ill. 298, 110 N.E. 359 (1915). 

2° Hummel v. Villnow, 347 Ill. 58, 179 N.E. 438 (1931); Frewin v. Stark, 319 III. 
35, 149 NE. 588 (1925); Sparrow v. Wilcox, 272 Ill. 632, 112 N.E. 296 (1916); Smith v. 
Willard, 174 Ill. 538, 51 N.E. 835 (1898). 

* Davis v. Moore, 103 Ill. 445 (1882); Emmons v. Moore, 85 Ill. 304 (1877); 3 
FREEMAN, Executions 1943. 

English v. Lindley, 194 Ill. 181, 62 N.E. 522 (1901); Prevo v. Walters, 5 Ill. 35 
(1842). 

#6 Robbins v. Moore, 129 Ill. 30, 21 N.E. 934 (1889). 

* Bruschke v. Wright, 166 Ill. 183, 46 N.E. 813 (1897); Roberts v. Clelland, 82 Ill. 
538 (1876). Elsewhere it has been held that notice acquired during the redemption 
period will not affect the execution purchaser. 3 Freeman, Executions 1972. Mani- 
festly the situation of a purchaser at an execution sale is precarious indeed if during 
the entire redemption period he is vulnerable to proceedings brought to enforce secret 
equities; cf. Martin v. Dryden, 6 Ill. 187, 218 (1844). 
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. for there is respectable authority in support of the proposition that acquisi- 


tion of the legal title after knowledge of the equity brings a purchaser within 
the equitable rule provided he paid his purchase price in ignorance of the 
secret equity. *”° In any event, in harmony with the rule generally pre- 
vailing in situations involving application of the equitable doctrine, it is 
held that a stranger who has purchased in good faith at an execution sale is 
entitled to reimbursement if such sale is set aside by reason of an equity of 
which the purchaser had no notice. *** 


Effect of Judgment Creditor’s Purchase 
at Execution Sale 


Whether a judgment creditor who purchases at his own execution sale 
is an innocent purchaser entitled to protection under the recording act and 
the equitable doctrine of bona fide purchase is a subject on which the 
authorities are sharply divided. *** A majority of the cases deny the judg- 
ment creditor protection on the theory that if he was a creditor antecedent 
to his purchase, and paid for the purchase by a credit on his demand, then, 
inasmuch as he has parted with no consideration on the faith of the pur- 
chase, he is not a bona fide purchaser. *** The Illinois cases leave the attitude 
of our court in doubt.?%* It is evident that there is involved here the 
larger question whether a creditor taking property in satisfaction of an 
antecedent debt is entitled to protection as a bona fide purchaser, **° and the 
authorities on this issue mirror the confusion and disagreement evident in 
the decisions relating to execution sales.*** Even under the majority rule 
the grantee is deemed a purchaser for value if he surrenders any security 


*° Whalen v. Bishop and Ruby, 58 Ill. 162 (1871); McNary v. Southworth, 58 Ill. 
473 (1871); Comment, 37 Yate L.J. 790 (1928). 

™ Bruschke v. Wright, 166 Ill. 183, 46 N.E. 813 (1897); Baldwin v. Sager, 70 Ill. 
503 (1873). See Note, 124 A.L.R. 1259 (1940). A like rule is applicable under the 
recording act. See Note, 109 A.L.R. 163, 165 (1937). 

72 5 TirFANY, Reat Property 100. 

*3 2 FREEMAN, JUDGMENTS 2046. 

** Compare Sparrow v. Wilcox, 272 Ill. 632, 112 N.E. 296 (1916) (apparently fol- 
lowing the majority rule) with McCormick v. Wheeler, Mellick & Co., 36 Ill. 114 
(1864) (apparently following the minority rule). 

** Riley v. Martinelli, 97 Cal. 575, 32 Pac. 579 (1893). 

*°5 ‘TIFFANY, Op. cit. supra note 272, at 93. The Illinois decisions are quite con- 
flicting. Some express preference for the majority rule that one who accepts a convey- 
ance in satisfaction of an antecedent debt is not a purchaser for value. Mitchell v. 
McEwen Associates, 360 Ill. 278, 196 N.E. 186 (1935); Sparrow v. Wilcox, 272 Ill. 632, 
112 N.E. 296 (1916). Other decisions adhere to the minority doctrine. Mclntire v. 
Yates, 104 Ill. 491 (1882); Kranert v. Simon, 65 Ill. 344 (1872). Some decisions hold 
that while a mortgage given to secure an antecedent debt will not constitute the taker 
thereof a bona fide purchaser, a conveyance of land in payment of an antecedent debt 
makes the grantee a bona fide purchaser. Adams v. Vanderbeck, 148 Ind. 92, 45 N.E. 
645 (1896). Accord: Bunn v. Schnellbacher, 163 Ill. 328, 45 N.E. 227 (1896). The 
Uniform Fraudulent Conveyance Act adopts the minority view. 9 Uni. Laws Annot. 
336 (1942). 
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which he formerly possessed. *"’ Under the latter rule it is perfectly clear 
that a judgment creditor purchasing at his own execution sale should receive 
protection as a purchaser for value. For prior to the sale the judgment 
creditor has a general lien on all land of the judgment debtor within the 
county, a security which he surrenders when he purchases at his execution 
sale, since the sale operates as a pro tanto satisfaction of the judgment. *”* 


Time As a Factor in Determining Priority 


In the absence of other factors priority of right is determined accord- 
ing to priority in point of time, °° a rule which finds frequent application to 
judgment and attachment liens. *° Thus homestead *** and dower ** rights 
acquired after the rendition of a judgment are subject to the judgment 
lien. The rule that priority of time gives priority of right is qualified by 
the statutory provision that there shall be no priority of the lien of one 
judgment over that of another rendered during the same calendar month.?* 
Were this the only relevant statutory provision, judgment creditors having 
equal lien thereunder would fall within the common law principle that 
where judgment liens are equal the judgment creditor who first has execu- 
tion issued and levied obtains priority as a reward for his diligence. ** 
However, a further statutory innovation as to judgments rendered in the 
same calendar month is introduced by the provision abolishing this reward 
for diligence as between judgment creditors whose executions are delivered 
to the sheriff before sale under the earliest levy. °° A further statutory 


** See Metropolitan Bank v. Godfrey, 23 Ill. 579, 606 (1860). See Note, 27 L.R.A. 
(N.S.) 620 (1910). 

** Hart v. Wingart, 83 Ill. 282 (1876). One who purchases the judgment debtor’s 
other property in reliance on such an apparent satisfaction is protected against the 
revival of the judgment lien consequent upon the setting aside of the execution sale. 
McCormick v. Wheeler, Mellick & Co., 36 Ill. 114 (1864). It is difficult to perceive 
why this should not be considered a surrender of security within the meaning of the 
majority doctrine. 

* Schultze v. Houfes, 96 Ill. 335 (1880). 

*” McKinney v. Farmers’ Nat. Bank, 104 Ill. 180 (1882), Elder v. Derby, 98 Ill. 
228 (1881); Ferguson v. Miles, 8 Ill. 358 (1846); Rogers v. Dickey, 6 Ill. 636 (1844). 
Where a sheriff s sale and deed are set aside, the lien of the judgment is revived as 
against the lien of an intervening judgment. McHany v. Schenk, 88 Ill. 357 (1878). 

* Rawlins v. Launer, 369 Ill. 494, 17 N.E.2d 330 (1938); Hook v. Richeson, 115 
Ill. 431, 5 N.E. 98 (1886). 

*2 Seibert v. Todd, 31 S.C. 206, 9 S.E. 822 (1889). 

* Iu. Rev. Srat., c. 77, § 1 (1949). This provision sets the stage for an interesting 
problem in circuity of lien. Assume A obtains a judgment against X on October 1, 
1950, and B obtains a judgment against X on October 31, 1950. On October 15, 1950 a 
lien not covered by the statute, for example, a mortgage by X to C, attaches to X’s 
land. C’s lien is junior to A’s lien and is superior to B’s lien, but A and B have equality 
of lien as between themselves. See Benson, Circuity of Lien—A Problem in Priorities, 
19 Minn. L. Rev. 139, 161 (1935). 

** Smith v. Lind, 29 Ill. 24 (1862); Note, 43 Yate L.J. 1178 (1934). 

* TnL. Rev. Srat., c. 77, § 13 (1949); Weaver v. Third National Bank, 56 Ill. App. 
664 (3d Dist. 1894). 
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_innovation as to priority is that contained in Section 37 of the Attachment 


Act. ™ 


Where successive judgments are rendered against a debtor who there- 
after acquires real property, it is obvious that the liens of all the judgments 
attach to such property at the same instant. There are three possible 
solutions to the priority problem thus presented: (1) all the judgments may 
be accorded equality of lien. 7°" (2) the judgments may be awarded priority 
according to the time of rendition *** (3) priority may be accorded the 
judgment creditor who exercises superior diligence. **° 


Where a judgment is rendered against one who has no interest in 
land, and such person thereafter executes a warranty deed to a stranger, and 
still later acquires title to the land, the grantee in the warranty deed 
acquires the property subject to the judgment lien. *° However, where 
one having no interest in land executes a warranty deed thereof and later 
acquires title, the grantee in the warranty deed takes free and clear of a 
judgment against the grantor rendered after the delivery of the warranty 
deed but prior to the grantor’s acquisition of title.*** If a mortgage is 
executed by one who at that time has no interest in the mortgaged premises 
but who thereafter acquires title, the mortgage lien attaches to the after- 
acquired title, but in jurisdictions where judgment creditors are protected 
by the recording act such mortgage, since it is outside of the chain of title, 
will be junior to the lien of a bona fide judgment rendered against the 
mortgagor after his acquisition of title. ** 

In obedience to the rule that whenever the ends of justice so require 
the law will look into fractions of a day as readily as into the fractions of 
any other unit of time, *°* the weight of authority adopts the view that in 
determining priorities as between a deed or mortgage recorded on the same 
day as a judgment is rendered, fractions of the day may be inquired into 
and, in the absence of other factors, priority of right is to be determined 


7 Int. Rev. Srat., c. 11, § 37 (1949). 

** Hulbert v. Hulbert, 216 N.Y. 430, 111 N.E. 70 (1916), 16 Cox. L. Rev. 237, 29 
Harv. L. Rev. 755, 14 Micu. L. Rev. 402, 25 Yare L.J. 504. 

7 Lowe v. Reierson, 201 Mann. 280, 276 N.W. 224 (1937), 23 Minn. L. Rev. 97 
(1938); cf. Curtis v. Root, 28 Ill. 367 (1862). 

*®2 FREEMAN, JUDGMENTS 2069. Illinois apparently adheres to this doctrine. 
Smith v. Lind, 29 Ill. 24 (1862). 

Bliss v. Brown, 78 Kan. 467, 96 Pac. 945 (1908); cf. Kenwood Trust & Savings 
Bank v. Palmer, 209 Ill. App. 370, 381 (Ist Dist. 1918), aff'd, 285 Ill. 552, 121 N.E. 186 
(1918). Contra: Brown v. Barker, 35 Okla. 498, 130 Pac. 155 (1912). See Note, 25 
A.L.R. 83, 86 (1923). 

** Lamphrey v. Pike, 28 Fed. 30 (C.C.D. Minn. 1886). 

™ Gallagher v. Stern, 250 Pa. 292, 95 Atl. 518 (1915). This last situation involves 
the familiar controversy as to whether the doctrine of enurement — despite the 
requirements of the recording act. See Note, 25 A.L.R. 83 (1923). rtainly in those 
jurisdictions where a subsequent purchaser will not be protected against enurement of 
title, a subsequent judgment creditor will likewise be denied protection. 

** Grosvenor v. Magill & Latham, 37 Ill. 239 (1865). 
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by actual priority in time.*** The substantive law relating to this prob- 
lem offers less difficulty than the law relating to the presumptions that will 
be indulged in the absence of evidence as to the exact time when a judgment 
was rendered. *** In lieu of determining priority by resort to presumptions, 
our court might accord priority to the recorded instrument by analogy to 
the rule that where documents are recorded simultaneously the document 
earliest in point of time of execution will enjoy priority over the other. 7° 
Where priority cannot be established under the recording act, intrinsic 
equities will determine priority, °°’ and a mortgage bearing a date prior to 
the rendition of a judgment might well be accorded priority because of its 
intrinsically superior equity. Alternatively, a mortgage might be accorded 
priority over the judgment in such case on the ground that a specific lien is 
intrinsically superior to a general lien. *°° 


Effect of Statutory Provisions for Recording of Certificates 
Of Attachment, Levy, and Sale 


The extent to which our statutory provisions for recording certificates 
of attachment, levy, and sale affect the problem of priority is not entirely 
free from doubt. It is quite clear that the mere rendition of a judgment 
against a person who has no record interest in the land does not impart 
constructive notice of the existence of such secret interest. 28° Moreover, if 
a judgment is rendered against a person who has an unrecorded interest in 
‘ Jand, such as an unrecorded contract of purchase, and levy and sale are had 
under the judgment, the recording of the duplicate certificate of sale, 
pursuant to statute *°° does not impart constructive notice of the debtor’s 


* Jones v. Jones, 16 Ill. 117 (1854); Dooley v. Ahern, 191 Ill. App. 140 (1st Dist. 
1915); Clayburg, Einstein & Co. v. Ford, 3 Ill. App. 542 (2d Dist. 1878). See Note, 37 
A.L.R. 268 (1925). 

*° The exact time when a deed or mortgage is filed in the Recorder’s Office is 
stamped upon the instrument and appears upon the face of the record. Ii. Rev. Srat., 
c. 115, § § 11 and 12 (1949). However, it is often impossible to determine with any 
degree of accuracy the exact time when a judgment was rendered or a decree was 
signed. The following are some of the presumptions that have been indulged: (1) In 
the absence of evidence of the precise time when a judgment was rendered it will be 
presumed to have been Parton 9 at the earliest hour when, according to the course of 
the court, it might have been rendered. Clark v. Duke, 59 Miss. 575 (1882). (2) Where 
a mortgage lien and a judgment lien are involved, some courts, in the above situation, 
treat the liens as attaching simultaneously, whereupon they become liens of equal 
dignity. Hendrickson’s Appeal. 24 Pa. 363 (1855); Maze v. Burke, 12 Phila. Rep. 333 
(Pa. 1878). (3) In the absence of evidence to the contrary, it will be presumed that 
the filing of the mortgage occurred prior to the rendition of the judgment. Deal v. 
Anderson, 165 Ga. 416, 141 S.E. 51 (1927). 

** Schultze v. Houfes, 96 Ill. 335, 343 (1880); Deininger v. McConnel, 41 Ill. 227 
(1866). 

72 Pomeroy, Equity JurisPRUDENCE 1043 (5th ed. 1941). 

Yarnell v. Brown, 170 Ill. 362, 48 N.E. 909 (1897); 2 Pomeroy, op. cit. supra 
note 297, at 1053. 

* Pease v. Frank, 263 Ill. 500, 105 N.E. 299 (1914). 

Ir. Rev. Srat., c. 77, § 17 (1949). 
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interest where the land is situated in the county where the judgment was 
rendered. *° In rather sharp contrast to this holding, it has been held that 
where levy is made upon land in a county other than that in which the 
judgment was rendered, and a certificate of levy is recorded pursuant to 
the provisions of statute, *°? such recording imparts constructive notice of 
the judgment debtor’s interest in the land, a result attributable to the dif- 
ference in the wording of the statutes in question. °° Likewise, where an 
attachment is levied upon an unrecorded interest in land and a certificate of 
levy is recorded pursuant to statute, *°* such recording imparts constructive 
notice of the interest of the attachment debtor. °° It will be observed that 
in the latter two instances, the lien exists against third parties although the 
debtor’s interest falls clearly outside the chain of title. 


Provisions for the recording of certificates of attachment and certifi- 
cates of levy first appeared on our statute books in 1841. °° With respect to 
an attachment levied prior to the effective date of this statute, it had been 
held that an attachment levied without notice of the debtor’s prior unre- 
corded deed was entitled to priority over such unrecorded deed.*°’ On a 
virtually identical set of facts occuring after the effective date of the 
statute, it was held that the deed was entitled to priority if recorded prior to 
the recording of the certificate of levy. *°* This last decision, foreshadow- 
ing the “race of diligence” doctrine later announced in Reed v. Kemp, *°° 
apparently makes prior recording of the certificate of levy of attachment 
indispensable if priority over a theretofore unrecorded deed or mortgage is 
to be asserted. Other decisions are to like effect, **° and the result is not 
altered where the grantee in the deed has actual notice of the attachment. *** 


If a certificate of levy of attachment is not recorded, subsequent re- 
cording of the certificate of sale pursuant to statute *!? will suffice to impart 
constructive notice. *** However, the grantee in an unrecorded deed pre- 


* Carbine v. Pringle, 90 Ill. 302 (1878). 

Trt. Rev. Srat., c. 77, § 37 (1949). 

8 Pease v. Frank, 263 Ill. 500, 105 N.E. 299 (1914); Brown v. Niles, 16 Ill. 384 
(1855). 

Trt. Rev. Srat., c. 11, § 9 (1949). 

5 Pease v. Frank, supra note 303. 

#6 1]]. Laws 1841, p. 181, now Inu. Rev. Srat., c. 11, § 9, and c. 77, § 37 (1949). 

* Martin v. Devden, 6 Ill. 187 (1844). 

*$ Gaty, Cune and Glasby v. Pittman, 11 Ill. *20 (1849). 

°° 16 Ill. 445 (1855). 

© LYall v. Gould, 79 Ill. 16 (1875); Groves v. Webber, 72 Ill. 606 (1874). Contra: 
Reichert v. McClure, 23 Ill. 516 (1860) and McClure v. Engelhardt, 17 Ill. 47 (1855). 

* Hall v. Gould, 79 Ill. 16 (1875). Thus the phrase “without notice” in ILL. Rev. 
Srat., c. 11, § 9, and c. 77 § 37 (1949) is stripped of significance. In Worcester Na- 
tional Bank v. Cheeney, 87 Ill. 602 (1878), the court seems to have assumed that actual 
knowledge was of importance. As to pe ae registered under the Torrens system, 
it is clear that, regardless of actual notice of the levy, no lien arises until the certificate 
of attachment is filed. Itz. Rev. Srat., c. 30, § 123 (1949). 

*? Tut. Rev. Srat., c. 77, § 16 (1949). 
*® McClure v. Engelhardt, 17 Ill. 47 (1855). 
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vails over a subsequent attachment against the grantor where the attaching 
creditor has actual knowledge of the deed. ** 


Where a judgment is rendered in one county and enforced against land 
in another county, the creditor may proceed either by filing a transcript or 
by levy of execution and recording of certificate of levy.*!* Where the 
judgment creditor elects to follow the latter procedure, it would seem to 
follow, by analogy to the decisions cited above, ** that prior recording of 
the certificate of levy is essential if priority is to be claimed against a there- 
tofore unrecorded deed or mortgage, and the judgment creditor’s actual 
knowledge of the unrecorded deed or mortgage obtained prior to the 
recording of the certificate of levy would be fatal to this claim of priority. 


Whether the duplicate certificate of sale is a document entitled to 
recording so as to insure priority such as is obtainable under recording law 
is a matter that is discussed above. *1” 


Creditors’ Bills 


As between the parties to it, a conveyance made in fraud of creditors 
is valid and binding, and no interest, legal or equitable, remains in the 
grantor upon which a subsequent judgment lien can fasten. **® Such a 
conveyance is, of course, vulnerable to attack by judgment creditors, and 
when two or more such creditors institute legal proceedings to reach the 
premises so conveyed some means must be found for determining priorities 
among them. Plainly such judgments cannot be ranked according to 
priority in point of time of rendition, since mere rendition of judgment in 
such case creates no lien. In general, priority of lien in this situation appears 
to depend upon the diligence exercised by the several creditors in their 
pursuit of the fraudulently conveyed asset. *1 


The remedy most frequently invoked by a judgment creditor seeking 
to reach fraudulently conveyed real estate is a complaint in equity to set 
aside the conveyance and to subject the real estate to sale in satisfaction of 
his judgment. *”° The lis pendens of such a complaint is an equitable levy 
and creates an equitable lien on the property. *** When two or more judg- 


** Cox v. Milner, 23 Ill. 476 (1860). 

** Chicago Savings Bank & Trust Co. v. Coleman, 283 Ill. 611, 119 N.E. 587 (1918). 

**See notes 308 and 310, supra. 

™™ See notes 255 and 256, supra. 

"8 DeMartini v. DeMartini, 385 Ill. 128, 52 N.E.2d 138 (1943); Hallorn v. Trum, 
125 Ill. 247, 17 N.E. 823 (1888). 

** Hallorn v. Trum, supra note 318, Rappleye v. International Bank, 93 Ill. 396 
(1879) (where two or more judgments attach to a mortgagor's equity of redemption, 
if the junior judgment creditor first proceeds to have the mortgage set aside as fraudu- 
lent, he is entitled to priority over the senior judgment to the extent of the mortgage 
debt); Note, 43 Yaue L. J. 1178 (1934). 

™ Such a complaint is technically a creditor’s bill in aid of execution. A true 
creditor’s bill is a bill to reach an equitable estate which is not liable to levy and sale 
under execution at law. Rice Co. v. McJohn, 244 Ill. 264, 91 N.E. 448 (1910). 
“Snow v. Hogan, 312 Ill. App. 636, 38 N.E.2d 934 (2d Dist. 1942). 
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_Ment creditors institute independent proceedings of this character, the 
liens thereby created are ranked in the order in which such proceedings 
create a good lis pendens against the fraudulent grantee. **? When several 
judgment creditors join as plaintiffs in one complaint their liens are con- 
current without regard to the dates of their judgments. *** Where a court 
of equity has, on the application of a creditor, assumed jurisdiction over an 
insolvent fund for the benefit of all creditors, no individual creditor can 
thereafter obtain priority over others by instituting an individual pro- 
ceeding. *** 


A judgment creditor seeking to attack a fraudulent conveyance need 
Not institute proceedings in equity before issuing execution on his judgment. 
He may treat the fraudulent conveyance as void as to his judgment and 
proceed to levy, sale, and sheriff's deed, leaving it to the grantee in the 
sheriff's deed to remove the fraudulent conveyance by ejectment or com- 
plaint in equity to quiet title. *** If one judgment creditor elects to pursue 
this course and another proceeds by creditor’s bill, the question of priority 
as between the two judgment creditors is one of great difficulty. Where 
the judgment creditor who is proceeding without ‘benefit of creditor’s bill 
levies under his judgment before the other creditor’s complaint becomes 
lis pendens, some courts accord priority to the levying creditor, while 
others accord priority to the one who has filed the creditor’s bill. *** Our 
court has expressly left this question open. *?7 


The creditor who elects to proceed by levy and sale instead of by 
creditor’s bill may also levy an attachment upon the fraudulently conveyed 
asset. Such a levy is an election to treat the fraudulent conveyance as 
void, and a lien is thereby created which is prior and superior to any credi- 
tor’s bill thereafter filed by other judgment creditors. *** 


Where a grantee holds land on a secret trust for his grantor, the latter 
retains an interest which is subject to judgment liens. *° Apparently, how- 
ever, judgments against such grantor are not ranked as liens in the order of 


* Russell v. Chicago Trust and Savings Bank, 139 Ill. 538, 29 N.E. 37 (1891); 
Hallorn v. Trum, 125 Ill. 247, 17 N.E. 823 (1888); Todd v. Todd, 214 Ill. App. 282, 288 
(3d Dist. 1919). 

“Snow v. Hogan, supra note 321. Where a judgment creditor files a bill for the 
benefit of all judgment creditors who wish to join, questions will arise as to how late 
in the proceedings a judgment creditor may join and still share ratably with the others. 
Comment, 42 YALE L.J. 919, 927 (1933). 

™ Binns v. La Forge, 191 Ill. 598, 61 N.E. 382 (1901); Russell v. Chicago Trust and 
Savings Bank, supra note 322. 

* Willard v. Masterson, 160 Ill. 443, 43 N.E. 771 (1896); Note, 43 Yate L. J. 
1178 (1934). 

*° Note, 43 Yaue L. J. 1178 (1934). 

™™ Union National Bank v. Lane, 177 Ill. 171, 52 N.E. 361 (1898). 

™ Bostwick v. Blake, 145 Ill. 85, 34 N.E. 38 (1895); McKinney, Gilmore & Co. v. 
Farmers’ National Bank, 104 Ill. 180 (1882). 

Pease v. Frank, 263 Ill. 500, 105 N.E. 299 (1914). 
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their rendition, but have priority according to the order in which the 
respective creditors’ bills create a good lis pendens. **° 


A suit in equity to reach trust assets that are not immune from credi- 
tors’ claims is in effect a creditor’s bill. Hence the usual rule for determin- 
ing priorities as between two or more creditors’ bills is applicable, and the 
first creditor to file his complaint and obtain lis pendens is accorded priority 
as a reward for his diligence. *** 


Statutory supplemental proceedings for the enforcement of judgments 
are now quite common. They do not supplant creditors’ bills but are re- 
garded as cumulative remedies. **? By analogy to the rule with respect to 
creditors’ bills, the view has been taken regarding such supplemental pro- 
ceedings that a judgment creditor acquires a lien by service of notice and 
may thereby obtain priority over other creditors. *** 


The lien created by a creditor’s bill is, of course, subject to any valid 
prior lien. ** 


Purchase Money Mortgages 
In general, a purchase money mortgage enjoys priority over a judg- 
ment rendered against the mortgagor prior to his acquisition of title. *** 
Failure of the mortgagee to record his mortgage will not deprive the 
mortgagee of this priority.*** However, even a purchase money mott- 


* See Russell v. Chicago Trust and Savings Bank, 139 Ill. 538, 550, 29 N.E. 37, 40 
(1890) (judgments here were rendered at the same term of court and therefore were of 
equal lien. 4 J. & A. Ill. Stat. Annot., | 6747 [1913]). See, also, Comment, 42 Yate 
L.J. 919 (1933). The statute making equitable interests subject to execution does not 
deprive equity of jurisdiction to entertain creditors’ bills to reach equitable assets. 
McNab v. Heald, 41 Ill. 326 (1866). 

** Canfield v. Security-First National Bank, 13 Cal.2d 1, 87 P.2d 830 (1939). 

* Barrett v. Daly, 319 Ill. App. 169, 48 N.E.2d 717 (1st Dist. 1943), 21 Cai-Kent 
Rev. 334. 

See Note, 92 A.L.R. 1435, 1437, 1448 (1934). 

* Commercial Trust & Savings Bank v. Murray, 246 Ill. App. 355 (3d Dist. 1927); 
Comment, 42 Yaz L.J. 919 (1933). 

*® Curtis v. Root, 20 Ill. 54 (1858). It has been said that this rule stems from the 
doctrine of transitory seizin, in that the title does not for a single moment rest in the 
purchaser, but merely passes through his hands and rests in the mortgagee. Blatchford 
v. Boyden, 122 Ill. 657, 13 N.E. 801 (1887). This typically medieval notion seems 
rather wanting in logic, since it has also been decided that if, upon acquiring land, the 
judgment debtor immediately executes a mortgage not for purchase money, the lien of 
the mortgage will be subordinate to that of the judgment. Root v. Curtis, 38 Ill. 193 
(1865); Curtis v. Root, 28 Ill. 367 (1862). A better, though still somewhat technical 
explanation is that as in the case with a vendor’s lien, one who executes a purchase money 
mortgage is not to be regarded as obtaining the title and then placing an incumbrance 
upon it. He is deemed to take the title charged with the incumbrance. Warren 
Mortgage Co. v. Winters, 94 Kan. 615, 619, 146 Pac. 1012, 1013 (1915). Since the 
buyer would not have the land at all if it were not for the seller’s willingness to extend 
credit, judgments against the buyer should in simple justice attach only to the buyer’s 
equity. 

*° Thorpe v. Helmer, 275 Ill. 86, 113 N.E. 954 (1916). 
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gage must be recorded to retain its priority as against subsequent judg- 
ments. **7 


It is plain that a mortgage executed by the purchaser directly to his 
seller is a purchase money mortgage. Greater difficulty is encountered 
where the money is advanced by a third person. Most jurisdictions regard 
the mortgage as a purchase money mortgage even though the funds for the 
purchase of the land are provided by a third party lender. *** In Illinois, if 
the funds are paid by a third party lender directly to the seller, without 
passing through the mortgagor’s hands, the mortgage is regarded as a pur- 
chase money mortgage. **®° However, if the mortgage does not show on 
its face that it is a purchase money mortgage, a third party purchasing at 
an execution sale under a prior judgment may take free and clear of the 
mortgage. **° 


Redemption 


Statutory redemption is essentially a problem of mortgage law and in 
that area the subject has been provocative of much discussion and con- 
troversy. ** There is, however, one aspect of the subject that is peculiar 
to execution sales, namely, the effect on the judgment lien of redemption 
within twelve months of the sale where the sale is for an amount less than the 
amount of the judgment. There is general agreement that if such redemp- 
tion is made by the judgment debtor, the lien of the judgment is reinstated 
to the extent of the deficiency. **? Where, however, redemption is made 
by a grantee or other successor in interest of the judgment debtor, the 
authorities are conflicting, some holding that the judgment lien is revived, *** 
and others holding to the contrary. *** The view that the lien of the judg- 
ment is not revived by a redemption made by the judgment creditor’s suc- 
cessor in interest is more consistent with Illinois decisions regarding redemp- 
tion from mortgage foreclosure sales. **° 


8 bid. 

™’ Steinkemeyer v. Gillespie, 82 Ill. 253 (1876); Curtis v. Root, 20 Ill. 54 (1858); 
2 FREEMAN, JUDGMENTS 2050. 

*® Magee v. Magee, 51 Ill. 500 (1869); Austin v. Underwood, 37 Ill. 439 (1865). 

*° Curtis v. Root, 28 Ill. 367 (1862). 

"Becker & Harbert, Redemptions from Judicial Sales under the Laws of Illinois, 
Cui-Kent Rev., May, 1929, reprinted in Cui-Kent Rev. Extra Volume, 124 (1931); 
Carey & Brabner-Smith, Studies in Foreclosures in Cook County II, 27 Itt. L. Rev. 595 
(1933); Harbert, Recent Problems Concerning Redemption from Judicial Sales by 
Judgment Creditors, 3 JouNn Marsuaty L.Q. 335 (1938); Note, Redemption from Judicial 
Sales: A Study of the Illinois Statute, 5 U. or Cut. L. Rev. 625 (1938). 

*2 Flanders v. Aumack, 32 Ore. 19, 51 Pac. 447 (1897). 

8 Titus v. Lewis, 3 Barb. 70 (N.Y. 1848); Flanders v. Aumack, supra note 342. 

*“* Easter v. Holcomb, 221 Ill. App. 485 (4th Dist. 1921); Clayton v. Ellis, 50 Ia. 
590 (1879). But cf. Crowder v. Scott State Bank of Bethany, 365 Ill. 88, 5 N.E.2d 387 
(1936) and Sweezey v. Chandler, 11 Ill. 445, 450 (1849). See also Note, 9 Corn. L.Q. 
208 (1924) (criticizing the New York cases). 

** Johnson v. Zahn, 380 Ill. 320, 44 N.E.2d 15 (1942). 











ENFORCEMENT OF JUDGMENTS 
AGAINST PERSONAL PROPERTY 


BY CLYDE MEACHUM * 


THE LAW GOVERNING THE SUBJECT under discussion is largely 
statutory. In numerous instances, the statutory provisions dealing with the 
enforcement of judgments of courts of record and judgments of justice of the 
peace courts differ. These differences will be noted wherever they occur. 


ISSUANCE AND SERVICE OF EXECUTIONS 


There must of course be a final judgment or decree before an execution 
can validly issue. If for any reason a judgment is void, an execution issued 
thereon is likewise void and no title can be acquired to property sold under 
such void process. The rule is otherwise where the execution is issued 
on a judgment that is merely erroneous. * 


Executions on justice of the peace judgments cannot be issued until 
after the expiration of twenty days from the date of the judgment, unless 
the judgment creditor makes oath that he believes the debt will be lost 
unless execution is issued forthwith. If such oath is made, execution may 
be issued immediately and a levy made. However, a sale cannot be held for 
at least twenty days from the date of the judgment. * Unless the judgment 
is revived, execution ordinarily must issue within seven years* and should 
issue only at the direction of the judgment creditor, or his attorney or as- 
signee. 

Death of either or both of the parties between the date of the judgment 
and the issuance of the writ affects the right to its issuance. If execution is 
issued and delivered to the proper officer prior to the death of the judgment 
debtor, a levy and sale may be had after his death.* If the debtor dies 
between the date of issuance and the date of delivery of the execution to the 
proper officer, a levy cannot be made.* In other words, unless the execu- 
tion has become a lien on the debtor’s personal property prior to his death, 


*CLYDE MEACHUM. B.Ed. 1943, Illinois State Normal University; J.D. 
1948, University of Illinois; United States Referee in Bankruptcy for 
the Eastern District of Illinois. 


Parsons v. Lurie, 400 Ill. 498, 81 N.E.2d 182 (1948). 
* Smith v. People, 99 Ill. 445 (1881). 

*Tuv. Rev. Srat., c. 79, § 120 (1949). 

‘Id. c. 77, § 6; id. c. 79, § 133. 

* Logsdon v. Spivey, 54 Ill. 104 (1870). 

*People v. Bradley, 17 Ill. 485 (1856). 
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the creditor can only collect his debt in due course of administration of the 
debtor’s estate.’ On judgments entered by courts of record in which the 
judgment creditor dies before execution is issued, the executor or adminis- 
trator of the decedent may record his letters in such court and have execu- 
tion issue in his name as executor or administrator. ® 


When issued and delivered to the sheriff or constable to be executed, 
the officer must indorse thereon the date and hour that it came into his 
hands.° At that time, it becomes a lien on all the personal property of the 
debtor, *° not exempt from execution, located within the county where the 
execution is delivered, if such delivery is unconditional. The object of an 
execution being satisfaction of the judgment and the officer to whom it is 
delivered being under a duty to execute the writ without delay, the creditor 
must not do anything to divert the execution from its purpose or his lien 
will be subordinated to junior executions. For example, delivery of the 
writ with instructions not to levy or not to levy unless urged by junior 
execution creditors is tantamount to no delivery at all.** Successive writs 
to the same officer become liens in the order in which they are delivered. 


If the debtor has personal property outside the county where execution 
is issued, the writ should be directed to the proper officer of the county 
wherein the property is located in order to become a lien on that property 
from the date of delivery to the proper officer. In Haugens v. Holmes, 
at the time an execution was issued to the proper officer in Putnam County, 
on a Putnam County judgment, the debtor owned certain cattle which were 
then located in Marshall County. The court held that a chattel mortgage, 
duly executed and recorded subsequent to the issuance of the execution, but 
prior to the time that the cattle were brought into Putnam County had 
priority over the execution lien. 


Although there is no express statutory requirement that a writ of 
execution, issued by a court of record, be served on the debtor or that 
demand for payment be made before making a levy, it is always safe 
practice to do so. The attitude of the Illinois court on this point is best 
exemplified by the statement in Barnes v. Freed,** wherein the court said: 


“While the statute concerning judgments, decrees, and executions does 
not specifically require that an execution be served on the defendant, 
yet the statute on exemptions provides that a debtor may, within ten 
days after a copy of execution has been served upon him in like man- 
ner as summons are served in chancery, file a schedule of his personal 


*Clingman v. Hopkie, 78 Ill. 152 (1875). 

‘Tit. Rev. Srat., c. 77, § 40 (1949). 

° Id. c. 77, § 9; id. c. 79, § 126. 

Id. c. 77, § 9; id. c. 79, § 125. 

" Gilmore v. Davis, 84 Ill. 487 (1877). 

™ 314 Ill. App. 166, 41 N.E.2d 109 (2d Dist. 1942). 
9 342 Ill. 73, 80, 173 N.E. 795, 797 (1930). 
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property. ... We are of the opinion that it is the intent of the statute 
concerning judgments that, wherever practicable, service of the execu- 
tion on the debtor should be had. Even though it were conceded that 
under the statute the sheriff was not bound to serve the execution on 
appellee, this court has uniformly held that in equity his failure to do 
so is an irregularity which, taken with gross inadequacy of price, may 
be sufficient to justify equitable relief.” 


In 1949, by an amendment to the Justices and Constables Act, this 
principle was codified as to executions issuing out of the justice court. 
The constable is now required to serve such executions, or endorse thereon 
that, after diligent effort, he was unable to do so. * 


INDEMNITY AND DELIVERY BONDS 


The Illinois statute provides that, “If there is a reasonable doubt as to the 
ownership of the goods, or as to their liability to be taken on the execution, 
the officer may require sufficient security to indemnify him for taking 
them.” *® Apparently the appellate courts have never had occasion to 
construe this section with respect to what facts and circumstances would 
justify the officer’s demand for security. The practice of demanding 
indemnifying bonds seems to be dictated pretty largely by local custom. 
As a practical matter, if the officer requests an indemnifying bond, the 
creditor must furnish one in order to insure that his lien will not be sub- 
ordinated to a junior execution lien. In Baker v. Duddleson,*® the court 
held that the failure or refusal of an execution creditor to furnish the 
sheriff, upon demand, an indemnifying bond, operated to postpone his lien 
to that of a subsequent execution where indemnity was given. 


The statutory provisions relating to delivery bonds provide in sub- 
stance that the sheriff or constable may allow any personal property levied 
upon to remain in the possession of the judgment debtor if the debtor will 
give a bond, with sufficient security, in double the amount of the execution, 
conditioned upon delivery of the property levied upon to the sheriff or 
constable at the time and place designated for the sale. *” It should be noted 
that the statutes merely provide that the officer “may” accept a delivery 
bond. In Snyder v. Powell, ** the court stated that acceptance of a delivery 
bond by a constable is discretionary. If the property is not ultimately 
delivered in accordance with the condition of the bond, the officer may 
proceed the same as if a levy had never been made, ?* and if the execution is 
not satisfied, recovery may be had on the bond, or a levy and sale made 


“Tut. Rev. Srat., c. 79, § 126 (1949). 

* Id. c. 77, § 46. 

* 125 Il. App. 483 (3d Dist. 1906). 

Try. Rev. Stat., c. 77, § 47 (1949); id. c. 79, § 127. 
* 133 Ill. App. 393 (1st Dist. 1907). 

* Tut. Rev. on, c. 77, § 48 (1949); id. c. 79, § 127. 
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upon the property given to secure the bond.*° No second delivery bond 
may be taken. ** 


LEVY AND SALE 


Once the writ is delivered to the proper officer, he is under a duty to 
execute it without delay, unless an inspection of the writ discloses that it is 
void. He is not required to go behind the writ to determine its validity. 
The judgment creditor is not obliged to give directions to the officer even 
though instructions may be requested.*? However, if instructions are 
given by the judgment creditor, they must be obeyed unless unlawful or 
oppressive. ** If a levy is made on or before the return day of the writ, the 
sale may be held after the return day.** In Sidelinger v. Jones-Earl Shoe 
Co.,*> it was stated that an officer has the full time prescribed by statute to 
execute the writ and that the creditor cannot hasten the prescribed time. 
Even if this is true, it is settled that the officer holding the writ is neverthe- 
less liable to the creditor for any damage sustained through his failure to 
act expeditiously. ** Along this same line, McInerney v. Chicago Times 
Co." presented an unusual situation in which a constable had, within a 
short time after delivery of the writ to him, made the money necessary to 
satisfy the writ, but had neither turned the money over to the creditor nor 
made his return to the justice. A suit filed by the execution creditor, within 
the seventy day return period, against the constable for recovery of the 
money in his hands was dismissed as premature. The court stated that an 
officer could not be compelled to pay over money to the plaintiff or to the 
court, before the return day of the writ; that he might pay to the plaintiff 
before he makes return if he sees fit, but that such is his privilege and not 
his obligation. The court seemed to feel that the statute precluded any 
other decision, but it is submitted that it was never intended to give an 
officer authority to keep money in his possession merely because the statute 
gives him seventy days to make the money commanded by the writ. If he 
makes the money prior to the return day, it would seem that he should be 
compelled to pay over the money immediately. 


All goods and chattels, except such as are by law declared to be exempt, 
are liable to be sold upon execution, ** provided, that, unless certified into a 
court of record, executions on justice court judgments may only be levied 


» Id. c. 77, § 49; id. c. 79, § 127. 
1 1d. c. 77, § 50. 

* Kiehn v. Bestor, 30 Ill. App. 458 (2d Dist. 1888). 

* Gilbert v. Watts-DeGolyer Co., 169 Ill. 129, 48 N.E. 430 (1897). 
* Bellingall v. Duncan, 8 Ill. 477 (1846). 

* 89 Ill. App. 188 (3d Dist. 1899). 

7° Davidson v. Waldron, 31 Ill. 120 (1863). 

* 41 Ill. App. 438 (1st Dist. 1891). 
* Iu. Rev. Stat., c. 77, § 10 (1949). 
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on personal property *° and executions on judgments of courts of record 
must, in the absence of waiver by the defendant, first be levied on real 
estate. *° Subject to the above restrictions, the creditor may elect the 
property to be levied upon. ** All forms of legal tender may be taken on 
execution and paid over to the creditor as money collected. ** Bank bills 
and other evidence of debt issued by moneyed corporations and circulated 
as money, may be taken on execution and paid to the creditor if the creditor 
will receive them; otherwise they must be sold like other chattels. ** When 
execution is levied upon live stock or other personal property, the officer is 
under a duty to provide sustenance for the support of the livestock and the 
proper care and storage of other personal property, for which he is entitled 
to a reasonable compensation, to be advanced by the execution creditor and 
charged as part of the costs. ** 

Although this article deals primarily with the enforcement of judg- 
ments against tangible personal property, it might be noted at this point that 
Sections 55-59 of the chapter on Judgments, Decrees and Executions *° con- 
tain special provisions authorizing the levy upon and sale of shares of 
corporate stock and prescribe the procedure to be followed. In substance, 
these sections provide that the share of a stockholder in any corporation 
may be taken on execution and sold; that a levy may be made by leaving an 
attested copy of the execution with the clerk, treasurer, or cashier of the 
corporation, or if there is no such officer, then with the officer or person 
having custody of the corporate books and records; that the proper 
corporate officer is required to give to the officer serving the execution, a 
certificate stating the number of shares held by the judgment debtor, that 
the shares may then be sold in the same manner as goods and chattels are 
sold, and within fifteen days after the sale, an attested copy of the execution 
and of the return thereon left with the corporate officer whose duty it is to 
record transfers of shares; and that the purchaser is then entitled to a cer- 
tificate or certificates for the shares bought by him. 

In Reid Ice Cream Co. v. Stephens, ** it was held that the above sections 
did not authorize an Illinois constable to levy upon shares of a foreign 
corporation. At the time, the decision was in accord with the general rule 
that the situs of corporate stock for purposes of execution was the corpora- 
tion’s domicil, irrespective of where the certificate might be found. This 
rule was based on the premise that certificates of stock were merely evi- 
dence of the stock, and not the stock itself, and hence their presence within 


* Trt. Rev. Srat., c. 77, § 64 (1949). 
"id. $ 11. 

“Id. $41. 

"Id. § 44. 

* Id. § 45. 

“Id. § 43 

* Id. § § 55-59. 

“62 Il. App. 334 (1st Dist. 1896). 
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a state other than the domicil of the corporation did not bring the stock 
within the jurisdiction of such state for purposes of execution. 


However, the foregoing statutory provisions have been affected by, 
and the whole concept of the situs of corporate shares appears to have been 
changed by the Uniform Stock Transfer Act,*’ which has now been 
adopted by every state. In brief, the fundamental purpose and effect of 
the Act is that stock certificates are no longer treated as mere evidence of 
the stock but as the stock itself, with the transfer of the certificate operating 
to transfer the shares, irrespective of any transfer on the books of the 
corporation. Hence, the situs of corporate shares for purposes of attach- 
ment and levy is no longer the corporation’s domicil but the situs of the 
certificates. The Illinois courts have not yet had occasion to so hold, but 
it seems quite probable that they will when the question is presented. ** 
Section 23 of the Uniform Act * provides that the Act applies only to 
certificates issued after the effective date of the Act. Thus, stock of a 
foreign corporation which was issued prior to the adoption of the Uniform 
Act by the state of the corporation’s domicil is still subject to the old rule 
governing the situs of corporate shares and could not be levied upon in 
Illinois. *° 


It should also be noted that, as to corporate shares issued after the 
adoption of the Uniform Act, the foregoing provisions found in the Judg- 
ments and Executions Chapter for levying upon shares have been affected 
by Section 13 of the Uniform Act, ** which provides that a levy upon shares 
of stock shall not be valid unless the certificate is actually seized by the 
officer, or surrendered to the corporation, or its transfer by the holder 
enjoined. This latter provision is a handicap, but may not be an insur- 
mountable obstacle to the execution creditor. *? 


In Minor v. Herriford, ** the court, for the first time, stated what was 
necessary to effectuate a legal levy on personal property: 


“. .. the property must be within the power and control of the officer 
when the levy is made, and he must take it into his possession a reason- 
able time thereafter, unless a delivery bond is tendered, and in such an 
open, public, and unequivocal manner as to apprise everybody that the 
property has been taken in execution. He must so deal with the 


“Tur. Rev. Srat., c. 32, § § 416-439 (1949). 

* The problem of situs of corporate shares for purposes of attachment and levy is 
extensively discussed in a note appearing in 122 A.L.R. 338 (1939). 

* Itt. Rev. Srat., c. 32, § 438 (1949). 

“Reid Ice Cream Co. v. Stephens, 62 Ill. App. 334 (Ist Dist. 1896). 

“Itt. Rev. Srat., c. 32, § 428 (1949). 

“In Trade Bond & Mortgage Co. v. Schwartz, 303 Ill. App. 165, 24 N.E.2d 892 
(Ist Dist. 1940), in a supplementary proceeding, the court that had awarded the judg- 
ment enjoined the transfer of corporate shares by the execution debtor without giving 
notice or requiring bond. 

“25 Ill. 304, 305 (1861). 
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property, in order to constitute a good levy, as, without the protection 
of an execution, his acts would make him a trespasser.” 


Subsequent cases ** have followed this test, always stressing the fact that 
the officer must do such acts as would, but for the writ, make him a tres- 
passer. The limited space available does not permit a review of the physical 
acts necessary to make a valid levy on specific types of personal property. 
In determining whether an effective levy has been made, each case must 
turn on its own facts and circumstances. Inasmuch as an execution lien 
expires with the writ, if an effective levy is not made prior to the return 
day, any sale made thereafter is void. *° 


It will be remembered that the statute provides that a writ of execution 
becomes a lien on goods and chattels when delivered to the proper officer 
to be executed. Under this statute, it was not difficult to conclude that 
where several writs against the same defendant came into the hands of the 
same officer, they were to be satisfied in the order received. But it was 
contended that where several writs against the same person were in the 
hands of different officers, the officer first levying upon the property under 
his writ obtained priority notwithstanding other writs may have been re- 
ceived by other officers prior to the time he received his. Although the 
issue was not squarely presented, this argument was rejected in Rogers v. 
Dickey, ** wherein the court said: 


. where two or more writs of fi. fa. are delivered at different times, 
either to the same or different officers, and no sale is actually made of 
the defendant’s goods, the execution first delivered must have the 
priority, though the first seizure may have been made on a subsequent 
execution.” 


The issue was squarely presented in Hanchett v. Ives,*’ and the court 
accepted the statement made in Rogers v. Dickey as the settled law on this 
question. 


Inasmuch as the priority of execution liens is dependent upon the 
order of delivery of the writs to the proper officers rather than the order 
in which levy is made, procedural problems arise in cases where writs 
against the same defendant are held by different officers and the property 
has been levied upon by one of those officers. The problem is partially 
covered by Section 54 of the chapter on Judgments, Decrees and Execu- 
tions, “* which provides as follows: 


“Davidson v. Waldron, 31 Ill. 120 (1863); Havely v. Lowry, 30 Ill. 446 (1863); 
Williams v. Head, 219 Ill. App. 5 (2d Dist. 1920). 
“* Minor v. Herriford, 25 Ill. 304 (1861). 
“6 Ill. 636, 643 (1844). 
* 133 Ill. 332, 24 N.E. 396 (1890). 
“Init. Rev. Srat., c. 77, § 54 (1949). 
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“If the goods or chattels sold on execution have been attached by 
another creditor or seized by the same or any other officer, or if before 
the payment of the residue, after the satisfaction of such execution to 
the debtor, another writ of attachment or execution against him is 
delivered to the officer who made the sale, the proceeds of the sale 
shall be applied to the discharge of the several judgments in the order 
in which the respective writs of attachments or executions become a 
lien or are entitled by law to share, and the residue, if any, shall be 
returned to the debtor or his assigns.” 


This section was first construed in White v. Culter,*® wherein the court 


said: 








“We agree with counsel as to the effect of this statute. It was 
evidently the design of the Legislature to subject the property of the 
debtor in the custody of the law under prior writs, to levy under sub- 
sequent writs of attachment or execution, whether the same were or 
could be placed in the hands of the same officer or not, thus giving 
creditors priority according to their diligence, in any interest the 
creditor may have in the goods after the prior execution has been 
satisfied. 

“The statute we think expressly recognizing the right of any other 
officer than the one having custody of the goods, to levy thereon, and 
as the law will not permit him to take the goods into his own control to 
the exclusion of the officer in whose possession they are, the inevitable 
conclusion is, that the best levy admissible under the circumstances 
must be held to satisfy the law. 


“A notification to the officer holding the goods, of the writ of 
attachment and the indorsement of the levy i is all that can be done by 
the officer holding junior writs, and thereafter the officer holding the 
prior writ must be treated in the law as the custodian of the officer 
making a second or any subsequent levy, as to any surplus that may 
arise from the sale of the property, or as to the residue of the goods in 
his hands after selling sufficient to satisfy his prior lien. In this case 
the constable indorsed a levy upon his writ, notified the sheriff's cus- 
todian and appointed him also as his custodian. 

“This must be held, we think, a sufficient levy under the statute to 
give White a lien upon the goods from the date of such levy and con- 
sequently entitles him to be first paid out of the surplus funds derived 
from the sale. . . .” 


In Larsen v. Ditto, *° the court stated that, although Section 54 recog- 
nizes that an execution can be levied on goods and chattels already in the 
possession of another officer by virtue of a prior execution, it does not 
prescribe how such a levy shall be made. The method used in White v 


“12 Ill. App. 38, 41 (2d Dist. 1882). 
90 Ill. App. 384 (Ist Dist. 1900). 
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Culter, namely, indorsement of a levy upon the writ, notifying the cus- 
todian of the levy, and appointing him also as his custodian, was cited with 
apparent approval. Section 54 makes it clear that, after sale under a prior 
execution, but before payment of any residue to the debtor, junior execu- 
tions become entitled to share in the residue upon delivery of the writ to 
the officer making the sale. 


There remains the problem of what procedure should be followed by 
an officer holding a senior execution where a levy has first been made by 
an officer holding a junior execution. In Hanchett v. Ives, after an execu- 
tion was delivered to the sheriff, a constable levied an attachment upon a 
horse belonging to the defendant in the writs. The sheriff, armed with the 
senior execution, then seized the horse from the constable and sold it. In 
an action of trespass brought by the constable against the sheriff, judgment 
was for the defendant. Relying on Rogers v. Dickey, the court held that 
the execution in the hands of the sheriff became a prior lien on all the 
personal property of the debtor and that the sheriff was guilty of no wrong 
in levying upon and selling the horse merely because it was in the constable’s 
custody under a junior attachment writ. In view of the statute and prior 
decisions, the execution in the hands of the sheriff was unquestionably a 
prior lien on the property, but it is submitted that the court should never- 
theless have found the sheriff guilty of at least a technical trespass because 
the constable had first possession of the property under a valid writ. It is 
generally held that property in the custody of the law is not subject to 
seizure by another court officer without court order.** A much more 
practical solution to the problem is found in People v. Traeger.** There, 
the sheriff, acting under a junior execution issued out of the circuit court, 
levied on all the personal property of the debtor. Subsequently, a senior 
execution, issued out of the municipal court, was handed to the sheriff with 
the direction and request that he first apply the proceeds of the sale towards 
satisfaction of the senior execution. The net proceeds from the sale were 
insufficient to pay either judgment in full, so the sheriff applied them to the 
municipal court execution. In an action of debt brought against the sheriff 
by the junior execution creditor for failure to apply the net proceeds to 
the junior execution, recovery was denied. In answering the contention 
that the municipal court execution was ineffective for failure to make a levy 
thereunder, and that it was the duty of the bailiff to make a levy under the 
senior execution by taking the property from the sheriff, the court said: 


“That the bailiff might have done so is held in Hanchett v. Ives, 133 
Ij]. 332. But that he had such right does not settle the question of 
priorities under a state of facts as here, where, without exercising such 
right, his execution, or a copy thereof, was handed before the sale to 


* 33 C.J.S. Executions § §5. 
@ 218 Ill. App. 157, 159 (1st Dist. 1920). 
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the officer who had already seized the property under another execu- 
tion.” 
The court then went on to conclude that when property is already in 
the custody of the law it is not necessary that other executions be formally 
levied, but that when delivered to the officer holding the property, that 
officer is bound to recognize the priority of such executions in the order in 
which they were delivered to the proper officer to be executed. 


SUPPLEMENTAL PROCEEDINGS 


If the writ is returned unsatisfied, in whole or in part, the creditor must 
then resort to body execution, garnishment, creditor’s bill, or statutory dis- 
covery proceedings. These various supplemental proceedings are covered 
elsewhere in this symposium, and hence will not be discussed here. 


PERSONAL PROPERTY EXEMPTIONS 


Necessary wearing apparel, Bible, school books, family pictures, mili- 
tary bonuses for one year after the receipt thereof, and one hundred dollars 
worth of furniture or other personal property are exempt from execution. 
In addition thereto, if the debtor is the head of a family and residing with 
same, he is entitled to select an additional three hundred dollars worth of 
household furniture or other personal property. Such selection may not be 
made from any money or wages due the debtor, but any money due the 
debtor from the sale of exempt property is exempt from attachment or 
garnishment. Such is the substance of Section 1 of the Exemptions Act. ** 
Under this statute, personal property may be claimed even as against an 
execution issued on a judgment for the purchase money of the property. * 
The statute has also been construed as allowing a debtor to claim corporate 
stock. *° If mortgaged property is claimed, it must be taken at its ap- 
praised value, without deducting the amount of the mortgage lien. ** 


An exception to the allowance of personal property exemptions is 
found in Section 4 of the Exemptions Act, ** providing as follows: 


“No personal property shall be exempt from levy of attachment or 
execution when the debt or judgment is for the wages of any laborer 
or servant: Provided, the court rendering judgment shall find that the 


Tuy. Rev. Srat., c. 52, § 13 (1949). Insurance proceeds payable to a dependent 
of the debtor, wages to the extent of twenty dollars per week earned by the head of a 
family, and the rights of debtors in various pension funds are, by other statutes, also 
exempted from attachment, execution, and garnishment, but will not be discussed here 
as they are covered elsewhere in this symposium. See Moore, Enforcement of Judg- 
ments against Personalty in the Custody of Third Parties, p. 65, infra. 
“Shear v. Reynolds, 90 Ill. 238 (1878). 
* In re Feilchenfeld, 99 F.2d 710 (7th Cir. 1938). 
** Moffett v. Sheehey, 52 Ill. App. 376 (3d Dist. 1893). 
‘Ip. Rev. Srat., c. 52, § 16 (1949). 
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demand so sued for is for wages due such person as laborer or servant; 
which finding shall be expressed in the record of said judgment and 
endorsed upon the execution when issued.” 


This statutory exception has been very strictly construed. A “laborer,” 
within the meaning of the statute, has been defined as one who performs 
manual labor requiring no special knowledge or skill, and a “servant” as 
one who performs an inferior and menial service.** In Markus v. Hart, 
Schaffner & Marx, °° it was held that the provision exempting certain wages 
from garnishment °° created an exception to the Exemptions Act which is 
not affected by the above provisions concerning judgments for wages. 


There is a further possible exception to the allowance of personal 
property exemptions to a debtor. In cases where there has been a conceal- 
ment or fraudulent conveyance of assets, should the debtor be deemed to 
have forfeited all exemption rights, or should he only be denied exemption 
rights in the property concealed or transferred, or should he not be penal- 
ized at all? Freeman on Executions ** takes the position that a debtor should 
not be denied exemptions because of any concealment of assets unless the 
statute expressly so provides, because the chief object of the exemption 
laws is to provide for the debtor’s family. The question has not been satis- 
factorily answered by the Illinois courts. In Cook v. Scott, ° after deciding 
that a constable was not liable to an execution debtor for levying upon and 
selling a horse which the debtor had selected as part of his exemptions, for 
the reason that the debtor had failed to surrender his other property to the 
constable, as he was required to do under the Exemptions Act of 1843, the 
court said: 

“If, however, a defendant has aliened, or concealed, or otherwise dis- 
posed of all his property except such as he desires to select, for the 
purpose of defrauding, delaying, or hindering his creditor in the col- 
lection of his debts, he will not be entitled to the benefit of this law 
[the Exemptions Act], for the protection of the property thus retained 
by him.” 
This bit of dicta seems to be the closest the court has come to answering the 
question. In Cassell v. Williams,** the debtor made what amounted to a 
fraudulent conveyance of a horse to one Kingston, but remained in posses- 
sion of the horse. After a constable levied upon the horse, Kingston 
claimed it, but lost on a trial of the right of property despite the debtor’s 
insistence that he did not own the property. After the horse had been sold 
by the constable, the debtor then claimed it as exempt and sued him in 


* Dickinson v. Rahn, 98 Ill. App. 245 (2d Dist. 1901). 

* 284 Ill. App. 166, 1 N.E.2d 699 (1st Dist. 1936). 

“Itt. Rev. Srat., c. 62, § 14 (1949). 

* FREEMAN, Executions § 214 (1876). 

"6 Ill. 333, 344 (1844). 

#12 Ill. 386, 389 (1851). : 
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. trespass for selling exempt property. In holding for the constable, the court 


said: 


“If a party fraudulently transfer his property for the purpose of 
avoiding the payment of his debts, or even sell it for a valuable con- 
sideration, after it has become subject to the lien of an execution against 
him, he cannot afterwards claim the property as his, and recover from 
the officer selling it, three times its value, upon the ground that it was 
exempt from execution against him.” 


The court seems to have recognized the principle, now firmly imbedded in 
our law “ that, although a conveyance may be subject to attack by credi- 
tors, the conveyance is nevertheless valid as between the parties, and hence 
a debtor cannot claim, as exempt, property that he does not own. Thus, the 
only thing that seems to have been decided by the cases is that a debtor 
cannot claim, as exempt, property that he has conveyed in fraud of 
creditors. In connection with this problem, it is interesting to note that, 
although a bankruptcy court must ordinarily look to state aw to determine 
a bankrupt’s exemption rights, Section 6 of the Bankruptcy Act ® provides 
that a bankrupt may not claim exemptions out of property concealed or 
preferentially or fraudulently transferred. 


CLAIMING AND WAIVING EXEMPTIONS 


Section 2 of the Exemptions Act ** provides in substance that it is not 
necessary for a debtor against whom an execution has been issued to make a 
schedule of his personal property in order to be entitled to the exemptions 
enumerated in Paragraphs 1 and 3 of Section 1 of the Exemptions Act; * 
that it is necessary to file a schedule only if the debtor desires to make a 
selection of household furniture (in case he owns furniture worth more 
than the amount of the exemption) or to select other personal property 
instead of furniture or to select part furniture and part other personal 
property; that any such schedule must be filed with the officer or the court 
within ten days after a copy of the execution is served upon him, aftet 
which time the court appoints appraisers, and after appraisal, the debtor 
selects his exemptions; that if no schedule is filed, the officer holding the 
execution must nevertheless exempt and disregard the property enumerated 
in Paragraphs 1 and 3 of Section 1 of the Exemptions Act unless the house- 
hold furniture is worth more than the amount of the exemption, in which 
case the court must have the property appraised, after which the officer 
then selects and exempts furniture in the amount to which the debtor is 


“ DeMartini v. DeMartini, 385 Ill. 128, 52 N.E.2d 138 (1944). 

52 Srat. 847 (1938), 11 U.S.C. § 24 (1940). 

“Tit. Rev. Srat., c. 52, § 14 (1949). 

“Id. § 13. By these ay we necessary wearing apparel, Bible, school books, 
family pictures, and household furniture in limited monetary amounts are exempted. 











50 JUDGMENTS IN ILLINOIS [Vot. 1951 


entitled; and that if a proper schedule is filed, it is not necessary for the 
debtor to file a new schedule against an alias execution (except as to addi- 
tional property acquired since making the original schedule) before seventy 
days from the date of the original writ of execution, if issued on a justice of 
the peace judgment, or ninety days if issued on any other judgment. 


An officer holding an execution may make a valid levy prior to the 
expiration of the ten day period within which a debtor may file a schedule 
of his property. However, such a levy does not deprive the debtor of the 
full period allowed by law to file his schedule. * 


Exemption rights may be waived by executory contract only if the 
debtor is not the head of a family. °° Needless to say, a mortgage or pledge 
of property otherwise exempt operates as a waiver as to that particular 
creditor. If a debtor directs an officer to levy upon certain property, he 
waives exemption rights as to that property, " and, as previously noted, if a 
debtor does not file a schedule of his personal property, he waives the right 
to claim property other than that which is specifically exempt. 


The Exemptions Act has been changed numerous times, not only with 
respect to the kind and amount of personal property that is exempt, but also 
as to the manner in which the debtor claims his exemptions. For example, 
under the Act of 1843, a debtor did not have to file a schedule of his 
personal property in order to be entitled to exemptions. The Act of 1877 
made the filing of a schedule mandatory in order to be eligible for any 
exemptions. In 1933, the Act was changed to its present form to provide 
that a debtor need file a schedule only if he wants to claim property other 
than that enumerated in Paragraphs 1 and 3 of Section 1 of the Exemptions 
Act. Because of these numerous substantive and procedural changes, cases 
involving controversies over exemptions are meaningless unless the particular 
provisions of the statute then in force are ascertained and kept clearly in 
mind. 


ENFORCING EXEMPTION RIGHTS 


If exempt property is wrongfully levied upon, the debtor may always 
recover the property in a replevin action. If the execution is out of a 
court of record, he may resort to a trial of right of property," but if the 
execution is out of a justice court, the debtor apparently does not have this 
remedy as the statute provides for such a trial only when the property is 
claimed by a person other than the defendant in execution. * 


“ Weskalnies v. Hesterman, 288 Ill. 199, 123 N.E. 314 (1919); People v. Martin, 
306 Ill. App. 505, 29 N.E.2d 119 (2d Dist. 1940). 

” Powell v. Daily, 163 Ill. 646, 45 N.E. 414 (1896). 

” People v. Johnson, 4 Ill. App. 346 (3d Dist. 1879). 

“Trt. Rev. Srat., c. 77, § 70 (1949). 

2 Id. c. 79, § 138. 
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Another remedy is found in Section 5 of the Exemptions Act, ** which 


; provides that: 


“If any officer by virtue of any execution . . . shall take or seize any 
of the articles of property exempted as herein provided from levy and 
sale, such officer or person shall be liable to the party injured for 
double the value of the property so illegally taken or seized to be 
recovered by action of trespass with costs of suit.” 


A literal reading of this section might warrant the conclusion that a debtor 
could first recover the property by replevin or by trial of right of property 
and then sue the officer for double the value of the property taken. 
Although the issue was not presented, in McKinty v. Butts, "* the court was 
of the opinion that it was never intended that a debtor could recover the 
property and also sue the officer for double the value thereof. The penalty 
prescribed by the statute is also limited to articles of personal property that 
are specifically exempt and not to property which the debtor is entitled to 
select upon filing a schedule.*® This latter property may be seized im- 
mediately, and although later claimed by the debtor, there is no penalty. 


The execution creditor is of course not liable to the debtor for any 
unlawful seizure of exempt property unless he directed or encouraged the 
abuse of process or, knowing of its abuse, ratified it. "° 


THIRD PARTY TITLE CLAIMS 


The simplest and probably the most common method of asserting and 
disposing of third party title claims to property levied upon is by invoking 
the summary remedy of trial of right of property, the statutory provisions 
for which are found in the chapters dealing with Judgments, Decrees and 
Executions" and Justices and Constables.** No pleadings are required. 
On any such trial, the case should be docketed to show the claimant as 
plaintiff and the execution creditor as defendant. The officer making the 
levy is neither a necessary nor proper party to the proceeding. "° The 
claimant, by proceeding in a trial of right of property, admits the validity 
of the execution. Hence, if the execution is void, the claimant should resort 
to an action of replevin, trespass, or trover against the officer. °° Although 
the claimant recovers the property on a trial of right of property, he may 


® Id. c. 52, § 17. 

“217 Ill. App. 234 (2d Dist. 1920). 

Lenzi v. Zimmer, 210 Ill. App. 260 (1st Dist. 1918). 

™* Bessermann v. Votupal, 292 Ill. App. 355, 11 N.E.2d 45 (4th Dist. 1937). 

"Ih. Rev. Stat., c. 77, § § 70-81 (1949). 

8 Id. c. 79, § § 138-143. 

” Aldridge v. Glover, 53 Ill. App. 137 (3d Dist. 1893). 

“ Harrison v. Singleton, 3 Ill. 21 (1839); Fisher v. Bollman, 258 Ill. App. 461 (2d 
Dist. 1930). 
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still sue the officer for trespass. In Hibbard v. Thrasher,* there was a 
verdict for the claimant on a trial of right of property and the constable 
surrendered the property to claimant. The claimant then sued the constable 
in trespass. In denying the constable’s contention that the action was barred 
by the previous proceeding, the court said: 


“The verdict of the jury [on the trial of right of property] was an 
indemnity to the officer for the return he might make on the execution 
—nothing more. It did not atone for the trespass. An officer seizes 
property at his peril and if he errs he must take the consequences.” 


Although the statute provides that if the property appears to belong to the 
claimant, it shall be released from the levy and ordered delivered to the 
claimant if he is entitled to immediate possession, * it was held in Lambert 
v. Dabbs,** that the court could properly find that the property belonged 
to the claimant, but that the claimant was, by his conduct in permitting the 
debtor to appear as the true owner, estopped to claim the property as against 
the execution creditor. 


If the claimant prefers to try his claim in a plenary proceeding, or to 
try his claim elsewhere than in the county court or before a justice of the 
peace, he may recover the property in a replevin action, or resort to an 
action of trespass or trover or an action on the official bond of the officer. 


UNRECORDED LIENS AND PRIORITIES 


Since conditional sales contracts do not have to be recorded in Illinois, 
a conditional vendor always prevails over an execution creditor to the extent 
of the unpaid balance on the conditional sales contract. 


In addition to a common law possessory lien, a person who has ex- 
pended labor or materials upon a chattel or has furnished storage therefor 
is given a statutory lien upon the chattel for a period of one year even 
though possession has been surrendered to the owner, if the claim exceeds 
twenty-five dollars. This statutory lien ceases only if the lien claimant does 
not file a notice of lien with the county recorder within sixty days after 
surrendering possession of the property. ** Although there are no cases on 
the point, it would seem that, if, after an execution issues, but before a levy 
has been made, a debtor allows a person to acquire the aforesaid statutory 
lien, the execution lien has priority. If the statutory lienor has surrendered 
possession of the property, and during the sixty day period for filing notice 
of lien an execution is issued, the statutory lienor would, under the literal 
wording of the statute, have priority. 


"65 Ill. 479, 480 (1872). 

*@ Try. Rev. Stat., c. 77, § 79 (1949). 

* 302 Ill. App. 400, 23 N.E.2d 734 (4th Dist. 1939). 
“Tur. Rev. Srat., c. 82, § § 40-41 (1949). 
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Although a mortgagee has ten days within which to deposit a mortgage 
with the recorder for filing or recording, the statute provides that the 
mortgage shall be good and valid from the time it is received for filing or 
recording. ** Thus, the lien of the mortgage does not attach as to third 
persons until the mortgage is received for filing or recording, and any 
execution lien acquired after the execution of the mortgage but prior to the 
time that it is deposited for filing or recording or prior to the time that the 
mortgagee has taken possession of the mortgaged property, has priority over 
the mortgage even though the mortgage is filed or recorded within the ten 
day statutory period. 


The entruster’s (lender’s) security interest in property under a trust 
receipt transaction is valid against all creditors of the trustee (borrower) 
and hence takes priority over an execution lien acquired within thirty days 
after delivery of the property to the trustee. ** If the financing is to extend 
beyond the thirty day period, the entruster’s prior security interest may be 
preserved for a year by filing a Statement of Trust Receipt Financing with 
the Secretary of State.** Any creditor who acquires an execution lien after 
the thirty day period, without notice of the entruster’s interest and before 
filing, has priority over the security interest of the entruster. ** 


EFFECT OF BANKRUPTCY 


Bankruptcy usually means loss of execution lien or loss of the net pro- 
ceeds realized from an execution sale. The Bankruptcy Act provides that 
every lien against the property of a person which is obtained by legal or 
equitable proceedings within four months of the institution of bankruptcy 
proceedings is voidable by the trustee in bankruptcy, if at the time the 
lien was obtained, such person was insolvent. * Although this section de- 
clares that such liens shall be deemed “null and void,” it is now settled that 
said liens are not automatically voided, but are only made voidable, by the 
intervention of bankruptcy. °° The bankruptcy court has summary juris- 
diction of a proceeding instituted by the trustee to have any such liens 
declared void.* Although an execution sale has been held within four 
months of the institution of bankruptcy proceedings, it is not subject to 
attack by the trustee if the execution lien attached to the property prior to 
the four month’s period. 


If, at the time bankruptcy intervenes, a creditor has an execution lien on 
the personal property of the bankrupt, but no levy has been made, the 


* Id. c. 95, § 4. 

Id. c. 121%, § 173. 

"Id. § 178. 

* Id. § 173. 

52 Srat. 875 (1938), 11 U.S.C. § 107 (1940). 

“Fischer v. Pauline Oil & Gas Co., 309 U.S. 294, 60 Sup. Cr. 535 (1940). 
™ See note 89, supra. 
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trustee in bankruptcy may file a petition in the bankruptcy court, praying 
that the lien be declared null and void, and upon hearing after notice, if the 
bankrupt is found to have been insolvent * at the time the lien was acquired, 
the lien is declared null and void, and the trustee may proceed to sell the 
property which is already in his possession. In the alternative, the trustee 
may resort to the simpler procedure of filing a petition to sell the personal 
property of the bankrupt, free and clear of liens. The execution creditor 
then must assert his lien in the bankruptcy proceedings—in the form of a 
secured claim—or it is lost. If the lien is asserted, and if the bankrupt was 
insolvent at the time the lien was acquired, the trustee may effectually 
nullify the lien by objecting to the secured claim. 


If a levy has been made, but no sale held prior to bankruptcy, or if the 
sale has been held but the proceeds have not yet been paid over to the 
creditor, the trustee may apply for an order restraining the officer holding 
the execution from proceeding further and also file a petition praying that 
the lien be declared null and void. Upon the entry of an order declaring 
the lien void, the property is discharged from the lien and passes to the 
trustee, °° and if the officer does not voluntarily surrender possession of the 
property he may be compelled to do so by a turnover order. * 


If a levy and sale have occurred and the proceeds of the sale have been 
paid over to the creditor prior to bankruptcy, the trustee cannot proceed 
under Section 67a of the Act, because the creditor no longer has a voidable 
lien on the property of the bankrupt. The lien ceases when the money is 
paid over. In this situation, the creditor probably has received a prefer- 
ence. °° If so, the trustee may avoid the transfer if he can prove that the 
creditor, at the time of the transfer, had reasonable cause to believe that the 
debtor was insolvent. * This must be done by a plenary, as distinguished 


“ A person is insolvent within the meaining of the Bankruptcy Act whenever the 
aggregate of his property shall not at a fair valuation be sufficient in amount to pay his 
debts. 52 Srat. 840 (1938), 11 U.S.C. § 1 (1940). Note that this definition differs 
from the equity definition, namely, that a person is insolvent whenever he is unable to 
meet his debts as they mature. 

* See note 89, supra. 

“But the trustee may be required to pay to the state officer his statutory fees. 
In re Famous Furniture Co., 42 F. Supp. 777 (E.D.N.Y. 1942). 

* The Bankruptcy Act defines a preference as a transfer of the debtor’s property 
to a creditor on account of an antecedent debt, while insolvent and within four months 
of the institution of bankruptcy proceedings, the effect of which is to enable the 
creditor to obtain payment of a larger percentage of his debt than other creditors of 
the same class. 52 Strat. 869 (1938), 11 U.S.C. § 96 (1940). 

* 52 Srar. 869 (1938), 11 U.S.C. § 96 (1940). If a creditor has had to resort to an 
execution sale in order to get paid, it should not be difficult in an ordinary case for the 
trustee to convince a court that the creditor had reasonable cause to believe that the 
debtor was insolvent. 








SPRING] PERSONAL PROPERTY 55 


from a summary, proceeding, unless the creditor consents to a summary 
proceeding in the bankruptcy court. *” 


As a matter of fact, in all three of the preceding illustrations, there is a 
“transfer,” as defined by the Bankruptcy Act.** Hence, in each case, the 
trustee could theoretically institute proceedings to set aside a preferential 
transfer. As a practical matter, however, it is not done if a summary pro- 
ceeding under Section 67a is available to the trustee. 


Judgment creditors, more often than not, recognize the futility of 
asserting an execution lien on the personal property of the bankrupt. If 
property has been levied upon, it is usually surrendered to the trustee with- 
out court order, and the creditor merely files an unsecured claim in the 
bankruptcy proceeding. 


CONCLUSION 


There are numerous questions on this general subject that are not 
answered in the cases. Many of the cases are from an era when it was 
apparently profitable to litigate over a horse or a cow. No doubt the dearth 
of recent appellate cases dealing with the enforcement of judgments against 
personal property is attributable, in part at least, to the cost of litigation. 


If one were to draw a single conclusion on this subject, it would be 
that the average judgment creditor fares very poorly when it comes to satis- 
fying his debt against personal property. Even if he is successful in finding 
substantial personal property to levy upon, the debtor or some other creditor 
then often nullifies the creditor’s efforts by filing a petition in bankruptcy. 
It seems to be a debtor’s world. 


"Consent may be given by stipulation, by gwen, | the property to the 
trustee, or by proceeding on the merits. However, in Cline v. aplan, 323 US. 97, 65 
Sup. Cr. 155 (1944), it was held that consent to a summary proceeding is not given even 
though a claimant participated in a hearing on the merits, if objection is made to 
summary jurisdiction before the entry of a final order by the Bankruptcy Court. 

“A “transfer” includes any mode, direct or indirect, by which property or an 
interest therein is disposed of or by which a lien is obtained thereon. See note 92, supra. 








ENFORCEMENT OF JUDGMENTS 
AGAINST PERSONALTY IN THE 
CUSTODY OF THIRD PARTIES 


BY JOHN T. MOORE * 


THIS ARTICLE IS LIMITED to a discussion of the remedies by which an 
Illinois judgment creditor may enforce payment of his judgment against 
property or funds of the judgment debtor held or owed by third parties. 
Emphasis will be placed upon the methods of reaching various types of 
property, such as insurance proceeds, bank deposits, contents of safe deposit 
boxes, etc. This article will not deal with the procedures for discovery of 
property belonging to a judgment debtor or with the methods of setting 
aside fraudulent transfers made by such a debtor. Instead it will proceed 
on the assumption that the judgment creditor knows that his debtor has 
some interest in property or funds held or owed by a third party. The 
question then becomes—how may that interest be reached by the creditor. 


In Illinois, in addition to the execution process, there are three methods 
of approach to this matter: statutory garnishment, citation procedures, and, 
in equity, by creditors’ bill. These remedies have a great many features in 
common, but, since garnishment is by far the most widely used and, 
generally speaking, the most satisfactory of the three remedies, this article 
will be devoted primarily to a discussion of the various aspects of garnish- 
ment procedure, with only comparative treatment of the distinguishing 
features of citation process and creditors’ bills. 


GARNISHMENT 


General Considerations 


Garnishment in Illinois is a statutory remedy. It is in derogation of 
the common law and is strictly construed against the garnishor.* It is 
generally regarded as a proceeding at law although, as will hereafter appear, 
the garnishment court exercises certain equitable powers and recognizes 
certain equitable interests. It is ancillary or auxiliary to the main suit, ? 


* JOHN T. MOORE. Pb.B. 1930, J.D. 1932, University of Chicago; as- 
sociated with the firm of Mayer, Meyer, Austrian & Platt, Chicago, 
Illinois. 


First National Bank v. Hahnemann Institutions, 356 Ill. 366, 190 N.E. 707 (1934). 
* Freeport Motor Casualty Co. v. Madden, 354 Ill. 486, 188 N.E. 415 (1933). 
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must be brought in the same forum where the underlying judgment has 
been rendered, * and is customarily given the same case number. 


The purpose of the Garnishment Acct is to effect an involuntary assign- 
ment, to his judgment creditor, of so much of a judgment debtor’s property 
as is assignable at law and not exempt from execution or by the terms of the 
Act itself.* This concept explains the characteristic form of the garnish- 
ment proceeding as an action brought by the judgment debtor, as plaintiff, 
for the use of his assignee, the garnishor, against the debtor’s obligor, the 
garnishee. Hence, also, the oft repeated statement of the courts that the 
garnishor “‘stands in the shoes of his judgment debtor” and the resultant 
principle that he succeeds only to whatever rights said debtor may have 
against the garnishee. * 


Accordingly, it follows that if the judgment debtor has no enforcible 
claim against the garnishee, then the garnishor likewise has no such right. 
Indeed in several instances, notably under the various exemption laws, a 
garnishor has even fewer rights than his judgment debtor against the 
garnishee. 


Pleadings and Procedure in Garnishment 


A jurisdictional prerequisite of garnishment is the existence of a judg- 
ment of a court of record or of a justice of the peace in favor of a garnishor 
and against his debtor.* Said judgment must be valid, final, and presently 
enforcible by execution.’ For instance, if, for jurisdictional reasons, the 
court had no power to enter the judgment and the judgment is, therefore, 
void, there is no proper basis for garnishment and the court should dismiss 
the proceeding on motion of the garnishee who has the duty to set forth 
jurisdictional defects in the proceeding.* In fact, should the garnishee 
permit a judgment to be entered against it in a situation where the court has 
no jurisdiction, payment of such a judgment will not, despite the provisions 
of Section 27, protect the garnishee from double payment should a second 
suit be brought by the judgment debtor.* Furthermore, if a motion to 


* Hinchcliff v. Insurance Co. of North America, 277 Ill. App. 109 (1st Dist. 1934). 

* Holowaty v. Prudential Insurance Co., 282 Ill. _ 584, leave to appeal denied, 
283 Ill. App. xvi (1st Dist. 1935); Lancashire Insurance Co. v. Corbetts, 165 Ill. 592, 600, 
46 N.E. 631, 633 (1897). 

* Wieboldt Stores v. Sturdy, 384 Ill. 271, 51 N.E.2d 268 (1943); Zimek v. Illinois 
National Casualty Co., 370 Ill. 572, 19 N.E.2d 620 (1939); Durbin v. Lord, 329 Ill. App. 
333, 68 N.E.2d 537 (1st Dist. 1946). 

* Tui. Rev. Srat., c. 62, § 1 (1949). 

*First National Bank v. Hahnemann Institutions, 356 Ill. 366, 190 N.E. 707 (1934); 
Selimos v. O'Brien, 316 Ill. App. 670, 45 N.E.2d 737 (1st Dist. 1942); Pierce v. Wade, 
19 Ill. App. 185 (3d Dist. 1886). 

*La Salle Opera House Co. v. La Salle Amusement Co., 289 Ill. 194, 124 N.E. 454 
(1919); Schnur v. Bernstein, 309 Iil. App. 90, 32 N.E.2d 675 (ist Dist. 1941). 

* Itt. Rev. Srat., c. 62, § 27 (1949); First National Bank v. Hahnemann, 356 Il. 
366, 190 N.E. 707 (1934). 
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vacate the underlying judgment has not been disposed of, or if an appeal 
therefrom is pending, the garnishment proceedings should be stayed until 
the disposition of these matters. 


Of course, the judgment should be a money judgment, but may be one 
entered either by a court of law or of equity. ’° It should be enforcible, not 
more than seven years having elapsed between the date of its entry or the 
date of its revival and the filing of garnishment process. 


If a proper judgment has been entered, the creditor’s next step should 
be the issuance of execution by the clerk of the court in which said judg- 
ment has been entered and the return of said execution by the sheriff or 
bailiff, as the case may be, “No property found.” *? This requirement is 
jurisdictional. The theory of the Garnishment Act is that garnishment is a 
somewhat extraordinary remedy, unknown at common law, brings dis- 
interested third parties into court and should not be availed of unless the 
creditor has made a bona fide attempt to find property of his judgment 
debtor subject to execution. Despite this theory, however, the issuance and 
proper return of execution has now become, in practice, largely a matter of 
form. Even where the execution is returned, immediately after issuance, by 
the sheriff on instructions of the garnishor’s counsel, the court will not 
ordinarily upset the garnishment proceeding.** However, the judgment 
debtor has the right to intervene in the garnishment suit, disclose the ex- 
istence of property subject to execution and require his creditor to accept 
said property in whole or partial satisfaction of the judgment. ** In the 
long run, such intervention generally accomplishes little other than to give 
the debtor an election as to which of his property shall be first taken. *® 


Upon the return of execution the garnishor institutes his garnishment 
proceeding by filing with the clerk of the court an affidavit in garnishment 
and, in courts of record, the interrogatories required by statute, and then 
obtaining thereon the clerk’s issuance of garnishee summons against the 
garnishee named in said affidavit.** Most clerks of the court now issue 
printed forms of such court papers. These forms should be carefully com- 
pleted, since failure to file a proper statutory affidavit or to issue a proper 


* Hillmer v. Chicago Bank of Commerce, 304 Ill. App. 430, 26 N.E.2d 726 (Ist 
Dist. 1940); Ihorn v. Wallace, 88 Ill. App. 562 (4th Dist. 1899). 

*Selimos v. O’Brien, 316 Ill. App. 670, 45 N.E.2d 737 (1st Dist. 1942); Ring v. 
Palmer, 309 Ill. App. 333, 32 N.E.2d 956 (4th Dist. 1941). 

* Tit. Rev. Srat., c. 62, § 1 (1949). 

*Zimek vy. Illinois National Casualty Co., 370 Ill. 572, 19 N.E.2d 620 (1939); 
Blake v. Union Insurance Co., 317 Ill. App. 199, 46 N.E.2d 141 (2d Dist. 1942); Chicago 
City Bank v. Kaplan, 281 Ill. App. 97 (Ist Dist. 1935). 

* Kelly v. Marks, 264 Ill. App. 402 (1st Dist. 1932). 

* The requirement of a prior execution is further discussed in Moses, Enforcement 
of Judgments against Hidden Assets, infra p. 83; Conard, An Appraisal of Illinois Law 
on the Enforcement of Judgments, infra p. 107. 

* Tur. Rev. Srat., c. 62, § § 1, 2, 5 (1949). 
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entered by the court void.’ The summons and interrogatories are then 
delivered to the sheriff or bailiff for service upon the garnishee. The 
garnishee so served is thereupon required by return day to disclose the 
property belonging or owing to the judgment debtor in the hands of or due 
from the said garnishee.** As distinguished from attachment procedure, 
no bond is required in garnishment. 


In one situation, namely where a judgment creditor is attempting to 
reach wages or salary of his debtor by garnishment of said debtor’s em- 
ployer, an additional procedural step may be required. Under Section 14, 
if the judgment debtor is the head of a family with which he resides in 
Illinois, the garnishor must, preliminary to garnishment, serve copies of a 
five day wage demand both upon his debtor and upon the employer, and 
must then file the original of said demand with the clerk of the court at the 
time suit is filed. Lack of space forbids a recital of other precise require- 
ments set forth in Section 14 as to the time and manner of service and the 
return of said wage demands. *° Said requirements are jurisdictional ** how- 
ever, and, where the garnishor is attempting to reach wages or salary of a 
resident employee, ‘Section 14 should be carefully studied and followed. 


If, having been served with process and interrogatories, the garnishee’s 
answer discloses funds belonging to the judgment debtor, the garnishor is 
entitled to judgment in his debtor’s name for the use of the garnishor for the 
amount thereof and, upon payment of said funds to the garnishor, the 
garnishee is discharged from any subsequent claim therefor by the judg- 
ment debtor. 2? If, on the other hand, the garnishee’s answer denies having 
funds or property belonging to the judgment debtor, the garnishor may 
traverse the answer, the court then hears evidence on the issue thus created, 
and either discharges the garnishee or enters judgment upon the basis of its 
finding of funds or property subject to suit.** If the garnishee’s answer 
discloses the existence of tangible personalty belonging to the judgment 
debtor, for example, an automobile, then the proper practice is for the 
garnishor to have the court enter an order upon the garnishee to turn over 
the personalty to the sheriff or bailiff for sale under a live alias execution 
on the original judgment against the judgment debtor. The procedure 
thereafter follows the usual execution sale procedure. ** 


Kunde v. Prentice, 329 Ill. 82, 160 N.E. 193 (1928); Hantman v. West Side Trust 
& Savings Bank, 249 Ill. App. 372 (ist Dist. 1928). 

* Itt. Rev. Srat., c. 62, § § 3, 5 (1949). 

* Id. § 14. 

For further comments on garnishment of wages, see Conard, An Appraisal of 
Illinois Law on the Enforcement of Judgments, infra p. 99. 

** Bush v. Mathes, 347 Ill. 371, 179 N.E. 866 (1932); Walker v. O’Gara Coal Co., 
140 Ill. App. 279 (4th Dist. 1908). 

* Itt. Rev. Srar., c. 62, § 16 (1949). 

“1d. & 7. 
* Id. § 20 et seq. Myres v. Frankenthal, 55 Ill. App. 390 (1st Dist. 1894). 
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Some mention should be made concerning the equitable powers of the 
garnishment court. Under the circumstances set forth in Section 24, *° a 
garnishment court may enter orders upon the garnishee directing delivery of 
property to the proper officer either for sale or disposition of the same, or 
may authorize the garnishee to sell any such property, or collect any 
choses in action. Furthermore the court, if a court of record, may appoint 
a receiver to take possession and sell, collect, or otherwise dispose of the 
property in the custody of the garnishee. 


Furthermore under Section 25,*° should a garnishee refuse to deliver 
up property pursuant to an order of a court of record, the court may punish 
such failure by contempt proceedings. Thus it appears that a court in 
garnishment has substantial equitable powers, seldom exercised in practice, 
in some respects analogous to those of a court of chancery in a proceeding 
under a creditor’s bill. 


Parties 


The real or use plaintiff or plaintiffs in a garnishment proceeding should 
of course be the same party or parties in whose favor the underlying judg- 
ment has been entered. If the judgment has been rendered against more 
than one defendant, the garnishor has the option of framing his affidavit for 
garnishment and his interrogatories as to one, several, or all of the judgment 
debtors. ** In an interesting case, our First District Appellate Court has 
held proper a single garnishment proceeding in which discovery was sought 
by 146 creditors of one garnishee as to funds or property belonging to 154 
judgment defendants. °* On the other hand, the same court has held im- 
proper a single garnishment suit in which the garnishors sought discovery of 
some 27 garnishees as to property or funds of 48 judgment defendants, the 
court here taking judicial notice of the fact that a single affiant could not 
have “just reason to believe” that the 27 garnishee banks were indebted to 
the particular 48 judgment debtors. *® Probably the court would exercise a 
similar discretion with regard to the number of garnishees that might be 
joined with respect to any one judgment debtor. If recovery is sought 
from more than several garnishees, then the safe procedure would appear to 
be to file more than one garnishment suit. The author knows of no limita- 
tion on the number of garnishment suits that may be filed on any one judg- 
ment or against any particular garnishee. Apparently, the judgment credi- 
tor may continue to file successive garnishments as long as he has an en- 


* Tur. Rev. Srat., c. 62, § 24 (1949). 
"id. 25. 
gi ee Pe 
* Hillmer v. Chicago Bank of Commerce, 304 Ill. App. 430, 26 N.E.2d 726 (ist 
Dist. 1940). 
* Cohen v. North Avenue State Bank, 304 Ill. App. 413, 26 N.E.2d 691 (1st Dist. 
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. forcible judgment and until the same, with interest and costs, is satisfied in 


full. 


Furthermore, the fact that the judgment debtor is a nonresident will 
not preclude garnishment against a resident garnishee, *° although such a 
nonresident debtor is entitled to the exemptions of the state of his resi- 
dence. ** Likewise, a garnishor who has obtained a judgment in Cook 
County may properly join garnishees residing in another county and obtain 
jurisdiction by causing garnishment process to be placed for service with 
the sheriff of the other county. ** Section 1 of the Garnishment Act permits 
executors or administrators to be joined as garnishees so that the interests of 
legatees or heirs may be reached by garnishment. In such a situation, judg- 
ment is postponed until an order of distribution has been entered by the 
probate court. ** 


One other situation should be mentioned. It sometimes happens that 
funds or property in the custody of the garnishee are claimed wholly or 
partially by a third person not party to the proceedings. When such a situa- 
tion is disclosed by the garnishee’s answer, the garnishor, proceeding under 
Sections 11 and 12 of the Garnishment Act, ** should, pursuant to court 
order, serve notice upon the third party claimant to intervene and maintain 
his interest, if any, in the fund in question. Should the claimant appear and 
file an intervening petition, the court then determines the rights of the 
respective parties and enters judgment accordingly. If claimant fails to 
appear after notice, then he is bound by the court’s finding of title to the 
fund and the garnishee is thereafter justified in ignoring said third parties’ 
claim of interest. 


Property Subject to Garnishment: 
General Limitations 


Section 5 of the Garnishment Act ** requires the garnishee (assuming 
the usual comprehensive interrogatories are filed) to answer as to the “lands, 
tenements, goods, titles, moneys, choses in action, credits and effects of the 
debtor” in its custody. This language is very broad and is subject, in prac- 
tice, to certain limitations and exceptions which will be briefly noted. 


First of all it should be remembered that a garnishor “steps into the 
shoes of a judgment debtor” and acquires, at most, only such rights against 


Itt. Rev. Stat., c. 52, § 21 (1949). 

* [bid. 

* Toledo, Wabash and Western Ry. Cov. Reynolds, 72 Ill. 487 (1874); Wieboldt 
Stores v. Sturdy, 318 Ill. App. 191, 47 N.E.2d 566 (1st Dist. 1943), aff'd, 384 Ill. 271, 51 
N.E.2d 268 (1943). 

* Tut. Rev. Srat., c. 62, § 1 (1949). 
“Id. § § 1%, 12. 
* Id. § 5. 
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summons deprives the court of jurisdiction and renders any judgment 
the garnishee as the judgment debtor has. ** Accordingly, the garnishee may 
plead any defense that would have been available in a suit brought by the 
judgment debtor. Hence, the first test of the garnishability of any property 
in the possession of or owed by a third party is, could the judgment debtor 
have maintained his own action against the garnishee? 


In this connection it should be noted that under Section 13 the garnishee 
is permitted to plead, as a set-off, any indebtedness of the judgment debtor 
to him. ** However, if a set-off is so pleaded, the set-off must actually be 
applied against the indebtedness of the garnishee to the judgment debtor, 
otherwise the right is lost. ** 


Secondly, the judgment garnishor cannot reach an obligation that is 
unassignable, or that is contingent and may or may not become due, de- 
pending on future circumstances, or one that is unliquidated. *® In this latter 
connection the garnishment court will not, for instance, try a personal 
injury suit or other tort claim that the judgment debtor may have against 
the garnishee. However, if there is no question but that an indebtedness 
exists, and the amount thereof is either liquidated or capable of exact 
ascertainment, the court will enter judgment against the garnishee. *° 
Furthermore, it is no objection that an existing indebtedness has not pres- 
ently matured but is payable at a future date. In such a situation the 
practice is to enter judgment against the garnishee for the amount of the 
indebtedness but to postpone the issuance of execution thereon until twenty 
days after the maturity of the debt. * 


Thirdly, a creditor generally may reach only property in the custody 
of or owing by the garnishee either at the time of service of the garnishment 
process, or between then and the time of the filing of his answer. ** Hence, 
if the garnishee first acquires property of or becomes indebted to the debtor 
after the filing of the former’s answer, he may deliver or pay the same to 


*Zimek v. Illinois National Casualty Co., 270 Ill. 572, 19 N.E.2d 620 (1939); 
Patton v. Washington Insurance Exchange, 288 Ill. App. 594, 6 N.E.2d 472 (2d Dist. 
1937). 

“Tut. Rev. Srat., c. 62, § 13 (1949). 

“Burke v. Congress Hotel Co., 280 Ill. App. 493 (1st Dist. 1935). 

* Zimek v. Illinois National Casualty Co., 370 Ill. 572, 19 N.E.2d 620 (1939); Capes 
v. Burgess, 135 Ill. 61, 25 N.E. 1000 (1890); Holowaty v. Prudential Insurance Co., 282 
Ill. App. 584, leave to appeal denied, 283 Ill. App. xvi (1st Dist. 1935); Schraiberg Manu- 
facturing Co. v. Boston Insurance Co., 246 Ill. App. 196 (1st Dist. 1927); Pressed Steel 
Equipment Co. v. Thornburgh Presstee!, 228 Ill. App. 1 (1st Dist. 1923), aff'd, 312 Ill. 
359, 144 N.E. 6 (1924). 

“Zimek y. Illinois National Casualty Co., 370 Ill. 572, 19 N.E.2d 620 (1939), 
Wetten v. Horiz, 309 Il. App. 535, 33 N.E.2d 615 (1st Dist. 1941). 

“Iu. Rev. Srat., c. 62, § 19 (1949). 

“Id. § §. However, where the debtor is entitled to the exemptions allowed by 
Section 14, the garnishee is required to answer only to date of service of the writ. In 
this connection see Section 14 and Harris v. Montag, 247 Ill. App. 89 (1st Dist. 1927). 
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said debtor, even though the proceeding is still pending, provided, of course, 
that the garnishee has not meanwhile been served with process in a second 
proceeding. Likewise, if the title to the property or debt in the custody of 
or owing by the garnishee is assigned by the judgment debtor prior to the 
service of garnishment process, and there is no question of a fraudulent 
transfer, the transferee or assignee will prevail against the garnishor. ** 


A fourth limitation upon a garnishor’s right of recovery is the rule that 
garnishment will not lie to reach an equitable interest ** of a judgment 
debtor, or the interest of a beneficiary in an active trust fund, ** except in 
situations where nothing remains to be done by the trustee save to make 
payment or delivery to the beneficiary, thereby entitling the latter to sue 
the former in assumpsit at law, and except where the beneficiary has created 
the trust, or contributed thereto, with his own property. ** As stated 
previously, garnishment is regarded as a legal remedy. At the same time 
the garnishment court will recognize and protect the equitable interest of a 
third party claimant to a fund where the title thereto appears to be in the 
judgment debtor. *” 


One final limitation should be noted. This is the matter of exemp- 
tions. Under Section 14, the wages or salary of a resident judgment debtor 
who is the head of a family with which he resides are exempt from garnish- 
ment to the extent of $20 per week, exclusive of all payroll deductions in 
the form of taxes. Furthermore, nonresident wage earners are entitled to 
the benefits of the exemption statutes of the state of their residence. ** 


Of course, certain items of personal property of the judgment debtor 
are, by statute, exempt from garnishment. *® In addition, various types of 
annuities, pensions and benefit funds, particularly of public employees, are 


“ Harrington v. First National Bank of Marseilles, 85 Ill. App. 212 (2d Dist. 
1899); Gregg v. Savage, 51 Ill. App. 281 (ist Dist. 1893), aff'd, 150 Ill. 161, 37 N.E. 312 
(1894). As to the assignment of accounts receivable, see Itt. Rev. Stat., c. 121%, § 221 
(1949). 

“Dressor v. McCord, 96 Ill. 389 (1880); Webster v. Steele, 75 Ill. 544 (1874); 
Holowaty v. Prudential Insurance Co., 282 Ill. £ BP: 584, leave to appeal denied, 283 
Ill. App. xvi (1st Dist. 1935); Cohn v. Malo, 198 Ill. App. 538 (ist Dist. 1916); Bras v. 
McKinstry, 163 Ill. App. 508, 510 (3d Dist. 1911). 

“Oppenheim v. Scully, 337 Ill. App. 587, 86 N.E.2d 431 (ist Dist. 1949); Baum- 
garden v. Reconstruction Finance Corp., 131 F.2d 741 (1942); Baumgarden v. Ameri- 
can National Bank & Trust Co., 322 Ill. “> 135, 54 N.E.2d 86 (lst Dist. 1944); 
Holowaty v. Prudential Insurance Co., 282 Ill. App. 584, leave to appeal denied, 283 
Ill. App. xvi (Ist Dist. 1935). 

“Balaban v. Willett, 305 Il. Pp: 388, 27 N.E.2d 612 (1st Dist. 1940); Crane v. 
Illinois Merchants Trust Co., 238 Ill. App. 257 (1st Dist. 1925); ReQua v. Graham, 187 
Ill. 67, 58 N.E. 357 (1900). 

“Chicago Auditorium Ass’n v. Continental Bank, 300 Ill. App. 127, 20 N.E.2d 
811 (1st Dist. 1939); Morris v. Carroso, 292 Ill. App. 620, 11 N.E.2d 816 (1st Dist. 1937) 
“Int. Rev. Srat., c. 52, § 21 (1949). 

“Id. § 13. 
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likewise exempt under special statutes.°° Furthermore, under certain cir- 
cumstances, as hereafter noted, the proceeds of life insurance policies and 
annuity contracts and their loan and cash surrender values are also exempt 
from garnishment process. * 


Somewhat similar in effect to the matter of exemptions is the rule that, 
as a matter of public policy, property or funds in custodia legis, for example, 
in the possession of a sheriff in his official capacity, are also not subject to 
garnishment. ** Furthermore, since governmental bodies and subdivisions 
thereof cannot, as a matter of public policy, be summoned as garnishees, it 
follows that salaries of a fireman, policeman, school teacher, etc., cannot be 
reached by garnishment. ** 


Subject to the foregoing general exceptions and limitations, a garnishor 
may reach any property of the judgment debtor in possession of or owing 
by the garnishee. Depending upon the nature of the property involved, 
certain special rules or procedures are applicable. These are deserving of 
brief comment. 


Wages and Salaries ** 


Mention has already been made of the necessity of serving and filing 
wage demands and otherwise complying with Section 14 where the creditor 
is attempting to reach wages or salaries of a resident employee. No such 
demands are necessary either where the resident employee does not qualify 
for the statutory exemption, or where the employee is a nonresident. °° In 
the latter case, as already noted, the nonresident employee is entitled to the 
exemptions allowed by the state of his residence.*® In either case, the 
garnishee may defeat the whole procedure by paying the employee his 
wages in advance, the courts taking the position that, in such a case, there is 
never any indebtedness owing by the employer to his employee. *’ In such 
a situation, about all that the judgment creditor may do is file successive 
garnishments in the hope either that the employer will discontinue its prac- 
tice after a while, or, harassed by the inconvenience of answering and 
possibly appearing in court on several occasions, will prevail on its employee 
to make a settlement with his creditor. 


” See, for sample, Int. Rev. Star., c. 24, § § 930, 942 (1949). 

* Id. c. 73, § 850. 

Carr v. O'Connell, 284 Ill. App. 657, 3 N.E.2d 156 (4th Dist. 1936). 

* Badenoch v. City of Chicago, 222 Ill. 71, 78 N.E. 31 (1906); Addyston Pipe & 
Steel Co. v. City of Chicago, 170 Ill. 580, 48 N.E. 967 (1897); Quistow v. Hennessey, 
338 Ill. App. 176, 86 N.E.2d 836 (1949). 

“ See also Conard, An Appraisal of Illinois Law on the Enforcement of Judgments, 
infra p. 99. 

Tut. Rev. Stat., c. 62, § 14 (1949). 

“Id. c. 52, § 21. 

"Montgomery Ward & Co. v. Tarr, 301 Ill. App. 603, 22 N.E.2d 867 (1st Dist. 
1939); Campagna v. Automatic Electric Co., 293 Ill. App. 437, 12 N.E.2d 695 (1st Dist. 
1938). 
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Insurance Proceeds ** 


The proceeds of a fire insurance policy or of a casualty policy payable 
to a judgment debtor will, if the amount thereof is liquidated and the pay- 
ment not contingent, be subject to garnishment.*® The cash surrender 
value or the loan value of a policy upon the life of the judgment debtor are 
ordinarily not subject to garnishment, not only because of the possible 
application of the exemption statute, ® but more often because the payment 
of the surrender or loan value by the insurer is predicated upon some action 
being taken by the insured, such as his making application for the payment 
of such values. In other words, where the payment of the policy proceeds 
is contingent, they are not properly subject to garnishment. * 


Contents of Safe Deposit Box 


Ordinarily, a bank or vault company has no access to the safe deposit 
boxes of its customers, and there may still be some question as to whether 
the contents of such boxes are in the custody of the garnishee and hence 
subject to garnishment. *? However, the lower courts generally now hold 
that the contents of a box leased by the judgment debtor may be reached in 
garnishment, relying upon decisions in other jurisdictions and upon the 
decisions of our Supreme Court, cited herein, in nongarnishment cases, that 
the relationship between the customer and the bank or vault company is not 
that of landlord and tenant, but that of bailor and bailee. The usual prac- 
tice is for the garnishor to apply for an order of court directing the 
garnishee to drill the box at the garnishor’s prepaid expense and, upon written 
notice to the lessee debtor, to inventory the contents and report back to the 
court. Based upon what the inventory discloses, the court will then enter 
an appropriate order. °* 


See also Conard, An Appraisal of Illinois Law on the Enforcement of Judg- 
ments, infra p. 102. 

*° Zimek v. Illinois National Casualty Co., 370 Ill. 572, 19 N.E.2d 620 (1939); 
Bartkowski v. Commercial Casualty Insurance Co., 275 Ill. App. 497 (1st Dist. 1934); 
Wold v. Glen Falls Indemnity Co., 269 Ill. App. 407 (1st Dist. 1933); Schraiberg Mane- 
facturing Co. v. Boston Insurance Co., 246 nit App. 196 (1st Dist. 1927). 

Itt. Rev. Srat., c. 73, § 850 (1949). 

“Roth v. Kaptowsky, 393 Ill. 484, 66 N.E.2d 664 (1946); Roth v. Kaptowsky, 333 
Ill. App. 112, 76 N.E.2d 786 (1st Dist. 1948), aff'd, 401 Ill. 424, 82 N.E.2d 661 (1948); 
Drysch v. Prudential Insurance Co., 287 Ill. App. 68, 4 N.E.2d 530 (1st Dist. 1936); 
Bethards v. Metropolitan Life Insurance Co., 287 Ill. App. 7, 4 N.E.2d 257 (ist Dist. 
1936); Larson v. ay oe enter 286 Ill. App. 206, 2 N.E.2d 974 (Ist Dist. 1936). 

“See language in Morris v. Beatty, 390 Ill. 568, 62 N.E.2d 478 (1945), but compare 
holdings in National Safe Deposit Co. v. Stead, 250 Ill. 584, 95 N.E. 973 (1911), and in 
Schaefer v. Washington Safe Deposit Co., 281 Ill. 43, 117 N.E. 781 (1917). 

© Morris v. Beatty, 323 Ill. App. 390, 55 N.E.2d 830 (1st Dist. 1944), rev’d on other 
grounds, 390 Ill. 568, 62 N.E.2d 478 (1945); Framheim v. Miller, 241 Ill. App. 328 (Ist 
Dist. 1926). 
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Pledged Property or Property Held Conditionally 


Under court order a creditor may reach property mortgaged or 
pledged with the garnishee by the judgment debtor by tendering to such 
garnishee the amount of the indebtedness which the property has been given 
to secure. “* In like manner, if the garnishee holds property of the judg- 
ment debtor for some other special purpose, and if the condition or con- 
tract is one that the creditor may perform without prejudice to the rights of 
the judgment debtor, the creditor may, under order of court, perform said 
condition or contract and reach said funds or property. * 


Jointly Owned and Partnership Property 


We all know that a savings account or checking account of a judgment 
debtor is subject to garnishment. ** Assume, however, that the garnishee’s 
answer discloses that such an account is owned by the judgment debtor and 
another, either as joint depositors, or as joint and several depositors with a 
right of survivorship. In the latter situation, namely where the account is 
joint and several with a right of survivorship, the authorities hold that the 
interest of the debtor in the account is subject to garnishment, but the 
burden will be on the garnishor to prove the existence and amount of such 
alleged interest.°’ Proper procedure is to serve the co-depositor or co- 
owner with notice as an adverse claimant to the fund and then proceed to 
trial on the issue of who owns what in said account. ®® On the other hand, 
where the account is purely a joint account, the interest of one depositor is 
probably not subject to garnishment, for the reason that such a depositor 
could not, solely in his own name, maintain a suit against the debtor bank.** 


Likewise, the interest of a judgment debtor in a jointly owned auto- 
mobile or other chattel in the custody of a garnishee is subject to garnish- 
ment. In such a case said interest should, under order of court, be sold on 
execution by the sheriff or bailiff and the proceeds, to the extent of his 
judgment and costs, remitted to the creditor. 


The interest of a judgment debtor in specific partnership property, 


“Iii. Rev. Stat., c. 62, § 21 (1949). 

“Id. § 22. McCarthy v. ‘Chewy Title and Trust Co., 293 Ill. App. 628, 12 N.E.2d 
333 (1st Dist. 1938). 

“ Kovich v. Live Stock National Bank, 329 Ill. App. 535, 51 N.E.2d 806 (1st Dist. 
1943); Bank of Commerce v. Franklin, 90 Ill. App. 91 (1st Dist. 1900). 

“Comstock v. Morgan Park Trust, 319 Ill. App. 253, 48 N.E.2d 980 (1st Dist. 
1943); Hackman v. Platt, 298 Ill. App. 626, 19 N.E.2d 458 (1st Dist. 1939); Brown v. 
First National Bank, 329 Ill. App. 535, 51 N.E.2d 806 (1st Dist. 1943). 

“Tux. Rev. Srat., c. 62, § § 11, 12 (1949); Nudelman v. Stern, 315 Ill. App. 215, 
42 N.E.2d 853 (1st Dist. 1942). 

“ Baldwin v. Ferguson, 35 Ill. App. 393, 396 (1st Dist. 1890); Ryan v. Kimberly, 
118 Ill. App. 361, 370 (1st Dist. 1905); Independent Filter Co. v. row | 163 Ill. App. 
16, 21 (1st Dist. 1911); but see, possibly contra, Hackman v. Platt, 298 Ill. App. 626, 19 
N.FE.2d 980 (1st Dist. 1939). 

Tix. Rev. Srat., c. 62, § 20 (1949). 
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_ Say a partnership bank account, is not subject to garnishment, although, if 


the judgment is against the partnership, the partnership property or part- 
nership funds in the custody of a garnishee may be reached." An interest- 
ing question is whether the interest of the judgment debtor in the partner- 
ship, as distinguished from his interest in specific partnership property, may 
be the subject of garnishment. Section 28 of the Partnership Act provides a 
judgment creditor with a remedy to reach said interest by the appointment 
of a receiver,’ but whether the garnishment court is the proper forum in 
which to enforce this remedy is a matter of considerable doubt. 


Miscellaneous Other Property Interests 


Certificates of stock or other securities belonging to the judgment 
debtor may be reached in garnishment if in the possession of the garnishee. ** 
Likewise, a judgment creditor may, in garnishment, reach personalty trans- 
ferred by his judgment debtor to a third party in violation of the Bulk Sales 
Act.™* And, though not within the scope of this article, it should be 
remembered that, as clearly indicated by Section 5 of the Garnishment 
Act, a judgment debtor’s interest in real estate may be reached in a garnish- 
ment proceeding. 


CITATION PROCESS * 


The Illinois Statutes, ° Illinois Supreme Court Rules," and the rules 
of various inferior courts ** all contain provisions for the issuance of citation 
process. No useful purpose would be served by reciting or commenting 
upon these provisions in detail. Their language and purpose is, in general, 
the same. In substance, they enable a judgment or decree creditor having a 
valid, enforcible judgment—after the proper return of execution, and 
by filing a verified petition containing allegations similar to those in an affi- 
davit in garnishment—to obtain a court order and bring the judgment debtor 
and third parties into court for interrogation, generally oral. The purpose of 
such interrogation is (1) to discover non-exempt funds or property of the 
judgment debtor and (2) to compel the application of any such funds or 


"Id. c. 106%, § 25(c); Ullman v. Eggert, 30 Ill. App. 310 (ist Dist. 1888); Ripley 
v. People’s Savings Bank, 18 Ill. App. 430 (1st Dist. 1886). 

? ILt. Rev. Stat., c. 106%, § 28 (1949); see also First National Bank of Charleston 
v. White, 268 Ill. App. 414 (3d Dist. 1932). 

"Pease v. Chicago Crayon Co., 235 Ill. 391, 85 N.E. 619 (1908); Alexander v. 
Live Stock National Bank, 282 Ill. App. 315 (1st Dist. 1935). 

“Wells v. Lindberg, 299 Ill. App. 624, 20 N.E.2d 363 (1st Dist. 1939); Frieling v. 
Emling, 248 Ill. App. 475 (2d Dist. 1928); Monski v. Smith, 224 Ill. App. 206 (1st Dist. 
1922). 

* See also Moses, Enforcement of Judgments against Hidden Assets, infra p. 86. 

Tit. Rev. Srat., c. 110, § 197 (1949). 

"Rule 26A of the Supreme Court Rules, Itt. Rev. Srat., c. 110, § 259.26a (1949). 

"See, for example, Rule 35% of both the Circuit and Superior Courts of Cook 
County, Illinois, and for Municipal Court Practice, Int. Rev. Stat., c. 37, § 424 (1949). 
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property so discovered in the possession of the parties before the court 
towards the satisfaction of the judgment. 

A comparison of each of the provisions governing citation procedure 
with those of garnishment would disclose a great many similarities. For 
the purpose of this article, however, we are primarily concerned with dis- 
cussing to what extent a judgment creditor’s remedies are supplemented or 
enlarged by citation. One important difference is the emphasis, in citation, 
on discovery. Whereas in garnishment the judgment creditor has no op- 
portunity to examine the judgment debtor as to the existence of assets, and 
may only interrogate a garnishee as to funds or property of the judgment 
debtor in the garnishee’s possession, in citation the creditor may roam far 
afield in his examination. He may interrogate his debtor or third parties 
likely to have some knowledge of said debtor’s affairs as to the latter’s place 
of employment, his bank, what insurance he carries and on any subject that 
may possibly lead to the disclosure of some property interest belonging to 
the judgment debtor. If, in addition, the creditor discovers property of the 
judgment debtor either in his possession or in the possession of some party 
before the court, so much the better. The citation court may then enter 
any order, judgment, or decree that could be entered in a garnishment pro- 
ceeding or in a chancery suit filed to enforce payment of a judgment or in 
aid of execution. °° 


Accordingly, a judgment creditor will ordinarily employ citation only 
where he is seeking information relating to his debtor’s assets. If the credi- 
tor knows where his debtor works, where he banks, or where he keeps his 
automobile, then the creditor should either file a garnishment proceeding or, 
where appropriate, levy an execution. It would be a mistake, for example, 
for a judgment creditor, knowing his debtor has a savings account, to bring 
citation process against the bank where the account is maintained. To do 
so would enable the debtor to attempt withdrawal of his account before 
return day. The bank would probably be justified in honoring any request 
for withdrawal presented to it at any time prior to the entry of an order of 
court in the citation proceeding. ** 


Other than enlarging and simplifying the means of discovery of a 
judgment debtor’s assets (admittedly an important procedure), does citation 
otherwise supplement the judgment creditor’s remedies of execution and of 
garnishment? By the express wording of the various provisions governing 
citation procedure, the courts recognize (1) the judgment debtor’s various 
exemption rights, (2) the rights of adverse claimants to property allegedly 
owned by the judgment debtor, and (3) that the judgment creditor succeeds 
only to his debtor’s rights against third parties. 


“Hamilton v. Country Club Properties, 320 Ill. App. 688, 51 N.E.2d 1008 (Ist 
Dist. 1943). 

* Rule 35% of both the Circuit and Superior Courts of Cook County, Illinois. 

“ Baronski v. Shust, 218 Ill. App. 8 (1st Dist. 1920). 
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Furthermore, the various types of property that may be reached by 
citation of third parties are, with one important exception, the same as in 
garnishment. The same general limitations would seem to apply. One 
important difference is that under citation process a judgment creditor is 
able to reach equitable interests in property owned by his debtor, at least 
to the extent permitted by a creditor’s bill in chancery. ** To this extent, 
and to the extent that, in citation, the court may enter any order or decree 
that would be proper in chancery to enforce payment of a judgment or in 
aid of execution, the remedy of garnishment is enlarged. This brings us to 
a consideration of creditor’s bills. 


CREDITORS’ BILLS * 


We are not here concerned with that type of “creditor’s bill” wherein 
a judgment creditor, in aid of execution, comes into equity for the purpose 
of setting aside an encumbrance or a transfer of his debtor’s property made 
to defraud creditors. We are interested in the situation where a judgment 
or decree creditor files a bill for the purpose of reaching choses in action or 
other property of his debtor not subject to execution. * 


The foundation for the present practice as to creditors’ bills in Illinois 
is Section 49 of the Chancery Act.** Under said section, a judgment 
creditor, having taken out execution and having had the same returned 
unsatisfied in whole or in part, may join his debtor and third parties in a 
suit in equity, obtain discovery and, by court decree, obtain satisfaction out 
of any personalty, choses in action, or trust property (with one important 
execption) of the debtor so discovered. 


Obviously, the purpose of this procedure is to furnish a judgment 
creditor with a means of discovering and reaching property of his debtor 
where the remedy at law is inadequate. As a practical matter, however, 
since most types of choses in action may be reached by the garnishment of 
third parties, and since complete discovery, implemented by appropriate 
orders or decrees of the court, may be had through the recently broadened 
citation procedures, the need for recourse to equity by creditors’ bill has 
largely disappeared. In fact, it would appear that modern citation pro- 
cedures were intended to substitute for the more formal process of credi- 
tors’ bills. Witness this section taken from Rule 35% of the Rules of both 
the Circuit and Superior Courts of Cook County, Illinois. 


“See Rule 35% of the Rules of the Circuit and of the Superior Courts of Cook 
County, Illinois. 

* See also Moses, Enforcement of Judgments against Hidden Assets, infra p. 80. 

“The distinction is pointed up in the following decisions: Rice Co. v. McJohn, 
244 Ill. 264, 91 N.E. 448 (1910); Jones v. Salinger, 329 Ill. App. 177, 67 N.E.2d 290 
(1st Dist. 1946); Pape v. Pareti, 315 Ill. App. 1, 42 N.E.2d 361 (ist Dist. 1942). 

* TInt. Rev. Srat., c. 22, § 49 (1949). 
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“[the Court may] Enter an order or decree directing any person cited 
to execute an assignment of any chose in action or a conveyance of title 
to real or personal property, in the same manner and to the same extent 
as a court of chancery could do in any proceeding by a judgment 
creditor to enforce payment of a judgment or in aid of execution.” 


However, in the case of Barrett v. Daly, ** a judgment creditor filed a 
complaint in the nature of a creditors’ bill to set aside certain allegedly 
fraudulent conveyances made by his judgment debtor. The defendant 
moved to dismiss on the ground that the plaintiff had an adequate remedy at 
law, namely, for relief under the broadened scope of modern citation pro- 
cedure. The Appellate Court for the First District held that the creditor 
might properly proceed in equity, stating that the remedy of citation was 
intended to be cumulative and not exclusive. The court clearly implied, 
however, that adequate relief could likewise have been obtained in a citation 
proceeding at law. 


However, while in many cases the remedy of citation may now prove 
as effective as suit by creditors’ bill, there still may be special situations 
where the filing of a creditors’ bill is still a more adequate remedy. To 
prevent a dissipation or concealment of assets, a creditor may, prior to the 
service of process and to the arrival of return day, require the immediate 
entry of an injunction order or the prompt appointment of a receiver. 
While such relief might, arguably, be obtained under modern citation pro- 
cedures, *’ the matter is not entirely free from doubt and, as a practical 
matter, recourse to equity would probably work out far more satisfactorily. 


Again, the determination of the extent of the judgment debtor’s interest 
in particular property, for instance, in a partnership, might require a pro- 
tracted and complex accounting, a field in which a court of equity, as 
distinguished from a court of law, is peculiarly adapted. ** Furthermore, if 
the debtor is insolvent, the matter of priority among creditors may become 
important. One who files a creditors’ bill obtains a lien on the debtor’s 
property interest at least from the date of the service of process. °° It is 
doubtful whether either under garnishment ® practice or citation ** pro- 


* 319 Ill. App. 169, 48 N.E.2d 717 (1st Dist. 1943). 

* Trade Bond and Mortgage Co. v. Schwartz, 303 Ill. App. 165, 24 N.E.2d 892 
(1st Dist. 1940). 

* See Siegel, Cooper and Co. v. Schueck, 167 Ill. 522, 47 N.E. 855 (1897) suggesting 
that a creditor’s bill might be the proper remedy where creditor of a partnership sought 
to reach debt due individual partner. 

“Lingle v. Clear Creek Drainage Dist., 281 Ill. 511, 118 N.E. 77 (1917); Todd v. 
Todd, 214 Ill. App. 282 (3d Dist. 1919); First National Bank v. Gage, 93 Ill. 172 (1879). 

” Bigelow v. Andress, 31 Ill. 322 (1863); London Guarantee Co. v. Mossness, 108 
Ill. App. 440 (Ist Dist. 1903), McElwee v. Wilce, 80 Ill. App. 338 (1st Dist. 1898); 
Gregg v. Savage, 51 Ill. App. 281 (Ist Dist. 1893), aff'd, 150 Ill. 161, 37 N.E. 312 (1894). 
But see ~—— in Fornoff v. Smith, 281 Ill. App. 232 (4th Dist. 1935) and in Morris 
v. Beatty, 323 Ill. App. 390, 55 N.E.2d 830 (1st Dist. 1944), rev’d on other grounds, 390 
Ill. 568, 62 N.E.2d 478 (1945). 

* Baronski v. Schust, 218 Ill. App. 8 (1st Dist. 1920). 
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. cedure, a lien on any particular property of the debtor is obtained as of the 
date of service of process. 

Mention has heretofore been made that garnishment will not lie to 
reach equitable interests of a judgment debtor. A creditors’ bill will of 
course reach such an interest, ** subject to the important limitation that 
where a trust has, in good faith, been created by some person other than the 
judgment debtor, the latter’s interest therein will not be disturbed.** In 
other words, Section 49 of the Chancery Act makes all such trusts tanta- 
mount to spendthrift trusts as far as creditors’ rights are concerned. 


It should be noted that a judgment creditor’s rights in equity are 
limited in many of the same ways as in garnishment. For example, a court 
of equity will recognize the exemption rights of a judgment debtor. Simi- 
larly, from considerations of public policy, it will not entertain a bill 
against a municipality to reach the wages of public employees. ** Nor will 
it countenance a bill to reach unearned sales commissions. ** Again, a 
creditors’ bill will not lie to reach purely contingent interests of the judg- 
ment debtor in chattels, real property, or choses in action. °° Furthermore, 
in equity, a judgment creditor likewise “steps into the shoes” of his judg- 
ment debtor, and will obtain no greater rights against third parties than his 
debtor had. *7 An interesting case in this field is Fidelity Coal Co. v. Dia- 
mond, ** wherein a judgment creditor filed a suit in equity, joined his debtor 
and an insurance company as defendants, and attempted to reach the cash 
surrender value of a life insurance policy upon the life of the debtor. By 
the terms of the policy, the surrender value was payable only if the insured 
debtor made application therefor. No such application had been made and 
the creditor sought assistance in the form of an order directing the insured 
to make proper application or, in the alternative, for a decree making such 
application unnecessary. The court refused to grant relief, quoting, with 
approval, the following language from an opinion of the Supreme Court of 
Georgia: 

“The making of the application for the loan and the surrender of the 
policy to withdraw in cash the accumulated surplus apportionable to 
the policy are acts dependent upon the volition of the assured, and a 
court of equity can not compel him to take those steps, nor can it 
render a decree which renders the taking of those steps upon the part 
of the insured unnecessary.” °° 


* Rice Co. v. McJohn, 244 Ill. 264, 91 N.E. 448 (1910). 

“Iti. Rev. Srat., c. 22, $ 49 (1949). 

* Addystone Pipe & Steel Co. v. City of Chicago, 170 Ill. 580, 48 N.E. 967 (1897); 
Quitsow v. Hennessey, 338 Ill. App. 176, 86 N.E.2d 836 (1st Dist. 1949). 

*Tumy v. Mayer, 289 Il. 458, 124 N.E. 661 (1919). 

Lay v. Myers, et al., 181 Ill. App. 614 (1st Dist. 1913). 

“Tumy v. Mayer, 289 Ill. 458, 124 N.E. 661 (1919); Bonte v. Cooper, 90 Ill. 440 
(1878). 

*§ 322 Ill. App. 229, 54 N.E.2d 240 (1st Dist. 1944). 

® Id. at 236, 54 N.E.2d at 243. 
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EFFECT OF JUDGMENT DEBTOR’S BANKRUPTCY 


If a judgment debt is discharged in a bankruptcy proceeding, there is, 
of course, no basis for action by the judgment creditor either in garnish- 
ment, citation, or by creditors’ bill, because each of the three remedies must 
be predicated upon the existence of a valid, enforcible judgment. Of 
course, not all debts are dischargeable in bankruptcy. *° Furthermore, the 
mere filing of a petition in bankruptcy, whether voluntary or involuntary, 
does not of itself discharge the judgment or preclude the creditor from pro- 
ceeding with any of the aforesaid remedies. *°* As a practical matter, how- 
ever, it is customary for the bankruptcy court, promptly upon the filing of 
a petition, to issue an injunction order staying all collection action by the 
bankrupt’s creditors, except in the bankruptcy proceeding. *°? Upon the 
issuance of such an order the creditors’ proceedings pending in other forums 
should be continued generally until it can be determined whether the par- 
ticular judgment debt will be discharged in the bankruptcy proceedings. If 
no order of discharge is entered and the bankruptcy proceedings are even- 
tually dismissed, the creditor may then proceed with his pending suit. If a 
judgment creditor has, by action brought prior to the institution of bank- 
ruptcy, obtained a lien upon property of his debtor, and said lien is not 
preferential under the Bankruptcy Act, then such a creditor should inter- 
vene in the bankruptcy proceeding and obtain recognition of his rights in 
that forum. *°* In any event, a judgment creditor should, of course, file a 
proof of claim in the bankruptcy proceedings. ** 


* 30 Srat. 550 (1898), as amended, 52 Srat. 851 (1938), 11 U.S.C. § 35 (1940). 
* 30 Stat. 550 (1898), as amended, 52 Srar. 850 (1938), 11 U.S.C § 32 (1940). 
* 30 Stat. 549 (1898), as amended, 52 Srart. 849 (1938), 11 U.S.C. § 29 (1940). 
30 Stat. 564 (1898), as amended, 52 Strat. 875 (1938), 11 U.S.C. § 107 (1940). 
** 30 Star. 560 (1898), as amended, 52 Srat. 866 (1938), 11 U.S.C. § 93 (1940). 




















ENFORCEMENT OF JUDGMENTS 
AGAINST HIDDEN ASSETS 


BY WALTER H. MOSES * 


THE PRECEDING ARTICLES OF THE SYMPOSIUM were concerned 
with the methods by which the different types of assets of a debtor are 
applied in satisfaction of judgments against him. But those discussions 
presupposed that such assets were known or at least readily discoverable, 
and that is not always the case. In this article, as a consequence, there will 
be discussed the remedies available when the assets of the debtor are neither 
known nor ascertainable through routine inquiry. The discussion will in- 
clude both the methods by which the hidden assets of the judgment debtor 
may be discovered, and the procedures for applying the assets so discovered 
to the satisfaction of the judgment, when such procedures differ from those 
normally applicable to the form or forms of wealth in question. 


HISTORICAL BACKGROUND 


Coercion of the person of the judgment debtor by imprisonment has 
long been the law’s basic solution of the problems raised by contumacious 
debtors who not merely fail to pay, but who in addition hide their assets 
from the operation of legal and equitable execution. However, the present 
generation, unlike some of its predecessors, endeavors to limit the applica- 
tion of such a drastic remedy to those who clearly possess, but will not 
reveal, the assets which can satisfy their judgment debts. * 


Prior to the humanitarian reforms of the last century, the principal 
procedure provided at common law for the discovery and application of 
hidden assets was the writ of capias ad satisfaciendum, i.e., imprisonment for 
debt. The theory of this form of execution appears to have been that such 
coercion of the judgment debtor’s person would cause him to apply all of 


*WALTER H. MOSES. A.B. 1918, LL.B. 1921, Harvard University; 
member of the law firm of Moses, Bachrach & Kennedy, Chicago, 
Illinois; author of “Stock Brokerage Law for Stockbrokers and Their 
Employees” (Lincoln Printing Company, 1937), and articles in various 
legal periodicals. The writer wishes to acknowledge the invaluable 
assistance of Richard L. Wattling, a third-year student at the Harvard 
Law School. 


*See 3 FreeMAN, Executions § 451 (3d ed. 1900). But see Maggio v. Zeitz, 333 
US. 56, 68 Sup. Cr. 401 (1948), and Note, Proof of Possession in Turnover Proceed- 
ings, 92 L. Ed. 502 (1948). 
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his resources, including those hidden or immune from execution, in satisfac- 
tion of the judgment. ? 


Prisons have seldom made comfortable abodes and ca. sa. seems to have 
been reasonably effective in inducing debtors to pay if they were at all able 
to do so. And there was probably much to be said for such a direct, albeit 
drastic, approach to the problem of delinquent judgment debtors at a time 
when the execution procedures at law were ineffective both as to hidden 
assets and as to many forms of wealth. But the ca. sa. had the disadvantage 
that under it there were imprisoned not merely those who could but would 
not pay, but also those who were honestly unable to satisfy the judgments 
rendered against them. The injustice of incarcerating the latter class of 
debtors led, in Illinois as in other states, to the abolition of imprisonment for 
debt; and, as part of this reform, the circumstances in which a capias ad 
satisfaciendum will issue were greatly restricted.’ While it is still possible, 
by use of such a writ, to imprison judgment debtors who will not reveal 
their assets, the writ can no longer be considered a remedy as of course. * 


The decline in availability of the ca. sa. increased the usefulness of the 
judgment creditors’ bill. This remedy, which existed long before the 
reform discussed above, was designed to aid in the enforcement of judg- 
ments obtained at law, and through it the creditor could reach those assets 
which existed only in contemplation of a court of equity as well as those 
assets—such as choses in action—which, while known at law, could not be 
reached by legal execution. The judgment creditor could also obtain, 
under threat of imprisonment for contempt, discovery concerning the 
debtor’s resources.° It is rather doubtful, of course, if such proceedings 
elicited much information from debtors during the period when writs of 
ca. sa. were obtainable as of course; a man willing to stay in jail rather than 
pay a judgment was unlikely to fear a contempt citation. However, the 
creditors’ bill was helpful where the hidden assets of the debtor consisted of 
property in the possession of or obligations of third persons known to the 
creditor, such individuals being more likely to have a respectful attitude 
toward the chancellor’s power to commit, and the declining applicability 
and usefulness of the ca. sa. made this action the principal method by which 
the hidden assets of a judgment debtor might be discovered and applied. ° 


The creditors’ bill, as a means of reaching hidden assets, had and has 
much to recommend it. The power to commit for contempt is a normally 
effective way of eliciting information from the debtor and those cognizant 
of his affairs. Books of account and other documents may be subpoenaed as 


*See 2 Kent, Commentaries 399 (2d ed. 1832). 

* Morris v. Schwartz, 326 Ill. App. 274, 293-300, 61 N.E.2d 690, 698-701 (1st Dist. 
1945) (concurring opinion). 

*Iun. Rev. Srat., c. 77, § § 5, 65-68 (1949). 

2 Pomeroy, EquiraBLe ReMepies § § 2298-2303 (2d ed. 1919). 

“Lunn, Modernize the Process for Enforcement of Judgments, 22 A.B.A.J. 276, 
277-278 (1936). 
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in other civil actions, and, as will be discussed later, assets so discovered may, 
in the same proceeding, be applied to satisfy the judgment. But the credi- 
tors’ bill has one very serious disadvantage; it is a suit separate and distinct 
from the one in which the judgment was obtained, with all the expense and 
delay which that entails. ? 

And this same objection long applied to the remedies available to reach 
property which had been the subject of a fraudulent conveyance. The 
legislation now in force in this state, like the historic statute of 13 Eliz., 
merely declares that certain transfers shall be void as against certain per- 
sons.* There was thus left to the other procedures of the law the effectua- 
tion of this legislative declaration. As a result it was generally necessary, in 
order that a salable title be obtained through the sheriff's (or bailiff’s) 
levy, that there be a suit to determine whether the transfer in question was a 
fraudulent conveyance and therefore subject to levy and sale at the instance 
of the transferor’s judgment creditor. ® 


But it would hardly seem to be a wholly rational method of execution 
which requires, in the case of hidden assets, that the judgment creditor, 
having prosecuted one action to obtain his judgment, must then commence 
another suit, with concomitant delay and expense, in order to enforce it. 
Moreover, such a requirement, by hindering the judgment creditor, gives 
the debtor an excellent opportunty to evade and thus defeat the mandate of 
the court. And in deference to these views that the need for a separate 
suit on the judgment, wherever the debtor lacks apparent assets on which to 
levy, was unwise, many states have enacted legislation establishing supple- 
mentary (or, as they are sometimes called, citation) proceedings. In such 
proceedings the court which rendered the judgment is called upon as part 
of the same action to help to enforce it by compelling the discovery—in the 
same manner as by creditors’ bill—and application of the debtor’s assets. 
Such citation procedure has been available in the Municipal Court of Chi- 
cago since 1907, but it was not until 1941 that such proceedings became 
available in the other courts of record of the state. ?* 


But such supplementary proceedings are a non-exclusive remedy. ™ 
The other proceedings discussed above through which hidden assets might 
be reached may still be used. Moreover, in some situations citation pro- 
ceedings are not as effective as one of the older remedies. There are thus 
available to the creditor who seeks to enforce his judgment out of the 
hidden assets of the debtor, several different judicial procedures, dating 
from different periods of our legal history, which have their own distinctive 
advantages and disadvantages. 


" [bid. 

*Tut. Rev. Srat., c. 59, § 4 (1949). 

° GLENN, THE Law or FraupuLent Conveyances § § 63-73 (1931). 

“Lunn, supra note 6. 

™ Jenner, Recent Legislation and Changes in Court Rules Affecting Illinois Practice 
and Procedure, 23 Cui. Bar Rec. 237, 238-239 (1942). 

* Barrett v. Daly, 319 Ill. App. 169, 48 N.E.2d 717 (1st Dist. 1943). 
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TYPES OF HIDDEN ASSETS 


It would appear to be wise, before examining further these different 
judicial procedures, to first discuss briefly the different types of hidden 
assets. Of course, the methods by which a contumacious judgment debtor 
may conceal his assets are restricted only by whatever limits may exist to 
human ingenuity. But there would appear to be, in general, two methods 
by which a debtor may hide his property from the operation of legal and 
equitable execution. One such method is the concealment of the property 
itself. Thus tangible personalty may be buried in the backyard or in a 
safety deposit box, or the debtor and a third person may conceal the fact 
that the former has a claim against the latter. The other method is the 
concealment of the debtor’s interest in the property. With certain types of 
assets, as security holdings or property in other jurisdictions, it is possible 
that the judgment debtor need engage in no active act of concealment— 
non-disclosure, coupled with the creditor’s inability to discover exactly 
what and where the assets are, is sufficient. With other assets, especially 
those known to have been owned at some time in the recent past by the 
debtor, it may be necessary to conceal the latter’s interest by making it 
appear that a third person owns the property. Thus such a person may be 
intrusted with possession of the asset; or, more likely, title to it will be 
placed in his name. 


Whenever a third party is so involved with the property of the debtor, 
there arises the question of precisely what is the interest of such person. He 
may, for example, be a bailee, a trustee, or a transferee under a fraudulent 
conveyance; and his exact status can become important. If the property is 
merely bailed to him, or if his title is void as a fraudulent conveyance, the 
regular execution procedure for that type of property may be utilized; but 
if the property is held subject to a valid trust, a procedure competent to 
reach equitable interests must be used. ** 


NON-JUDICIAL SOURCES OF INFORMATION 


The primary need of the creditor in any attempt to enforce a judgment 
against hidden assets is information concerning the form and location of 
the debtor’s resources. This section of the symposium is concerned pri- 
marily with the judicial remedies available for obtaining such information 
and for applying the assets thus uncovered when that is done in the same 
proceeding in which the information about them was obtained. But it 
should be born in mind that the creditor’s object is also achieved if the 
information sought is obtained without resort to judicial proceedings, and 
if execution is then levied in the regular manner on the assets so discovered. 
Thus a creditor, in order that the sheriff’s levy be productive, might by 
investigation seek to learn the whereabouts of the debtor’s car or safety 


See 2 Pomeroy, op. cit. supra note 5, § § 2294, 2302. 
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deposit box; and information obtained by such investigation may obviate 
the need of resort to a creditors’ bill or citation proceedings. 


But frequently such investigation will not sufficiently reveal resources 
of the debtor to enable the creditor to proceed with levy of execution; or, 
possibly, third persons will appear to have such interests in the property dis- 
covered that proceedings will be necessary to reveal the exact extent of the 
debtor’s interest. 


However, even when it is clear that resort to the regular execution pro- 
cedures of law and equity will not result in the satisfaction of the judg- 
ment, such non-judicial sources of knowledge are still of value. Thus an 
investigation of the judgment debtor’s. past and present financial position, 
as by a perusal of credit reports, may be advisable if only to determine 
whether it is worth while to commence judicial proceedings to discover his 
assets; that is to say, such inquiry might well reveal that the debtor is hon- 
estly unable to satisfy the judgment even in part. 


And even when it has been decided to commence such proceedings, 
non-judicial information of the debtor’s affairs is probably essential. Thus 
knowledge of the debtor’s family and of his business associates is necessary 
in order to determine the third persons who should be joined on the chance 
that they owe money to the debtor or are in possession of property either 
still owned by him or transferred by him in fraud of creditors. Such 
information is also valuable once the proceeding to discover and apply 
assets comes to trial, for it supplies both a point of departure in examination 
of the debtor and his associates, and a check on their testimony. 


In general it would appear that the enforcement of judgments against 
hidden assets requires a fairly frequent resort to sources of information other 
than testimony and subpoenaed documents. In fact it is probable, especially 
with respect to the more imaginative of contumacious debtors, that such 
enforcement of judgments may often resemble both a treasure hunt and an 
investigation by treasury agents of the affairs of a person suspected of 
income tax evasion. ** 


JUDICIAL PROCEDURES FOR THE DISCOVERY 
AND APPLICATION OF HIDDEN ASSETS 


Capias ad Satisfaciendum 


As mentioned earlier, the circumstances in which a ca. sa. will issue 
have been considerably restricted. ** It would appear, however, that this 
writ is still available where the creditor seeks to reach and apply hidden 
assets. 


“See Kurtz and Burton, 1 Get "Em When They’re Broke, Saturday Evening Post, 
Jan. 21, 1950, p. 24. 
* Tut. Rev. Srat., c. 77, § 5 (1949). 
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The statutes, utilizing exceptions in the constitutional provision pro- 
hibiting imprisonment for debt, permit a ca. sa. to issue if the debtor refuses 
to surrender property which is not exempt from execution or if he has 
fraudulently conveyed or concealed part of his estate.** The procedure for 
obtaining the writ under this statutory provision is as follows. A writ of 
execution must be returned unsatisfied either in whole or in part. The 
creditor must demand of the debtor that he surrender all property subject 
to execution. ** This “capias demand”, while it may be served on the de- 
fendant along with the writ of execution, must be sufficiently clear and 
comprehensive to give the debtor to understand that failure to comply 
therewith will render him liable to arrest and imprisonment. ** The creditor 
may then make an affidavit stating that demand has been so made on the 
debtor and that he “verily believes” such debtor has property not exempt 
from execution which he refuses to surrender or that he has fraudulently 
conveyed or concealed a part of his estate. The affidavit must further set 
forth facts tending to show that such belief is well founded. The creditor 
may then “procure the order of the judge of the court from which the 
execution issued, or of any judge or master in chancery in the same county, 
certifying that probable cause is shown in such affidavit to authorize the 
issuing of an execution against the body of the debtor, and ordering that 
said writ be issued.” 1° 


The debtor need not be given notice of the application of the creditor 
for such an order. Neither may the debtor, prior to the issuance of the 
order, obtain a hearing as to the truth of the facts set forth in the creditor’s 
affidavit; if the affidavit meets the requirements of the statute the judge or 
master must issue the order. However, it would appear that the courts 
require that the creditor comply strictly with the terms of the statute, 
especially as to the contents of the affidavit. *° 


Upon the filing of the affidavit and order in question with the clerk, 
that official issues an execution against the body of the judgment debtor. 
Once arrested under a ca. sa. the debtor can obtain his release in one of 
these ways—by satisfying the judgment, ** by the creditor’s failure to pay 
for his board in jail, and by the procedures provided in the Insolvent 
Debtor’s Act.?? Under the latter statute the debtor has two methods 
available for ‘getting out of jail. He may obtain a jury trial of the question 
whether he refused to surrender property as alleged in the creditor’s affi- 
davit. If found not guilty by the jury he is released; if found guilty he 


Try. Const. Art II, § 12; Inu. Rev. Srat., c. 77, § § 5, 65 (1949). 

"Id. § 65. 

* Maher v. Huette, 10 Ill. App. 56 (2d Dist. 1882). 

* Tut. Rev. Srat., c. 77, § 65 (1949). 

* Morris v. Schwartz, 326 Ill. App. 274, 61 N.E.2d 690 (1st Dist. 1945). 
Tui. Rev. Srat., c. 77, § 68 (1949). 

"id: c. 72, $ § 2,20. 
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may, resorting to the other method provided by the act, file a schedule of 
his assets and take the insolvent debtor’s oath. 7° 


The statute also permits a ca. sa. to issue where the trier of fact found 
specially that malice was the gist of the action upon which the judgment 
was based. ** In such a situation the creditor may obtain a writ of capias ad 
satisfaciendum as of course without any prior attempt to satisfy the judg- 
ment out of the debtor’s property. ** And unless the judgment is paid, or 
the creditor tires of paying the debtor’s board while in jail, the debtor may 
be kept imprisoned for six months before the insolvent debtor’s act becomes 
applicable. 7° 


It can be observed from the above discussion that the use of the ca. sa. 
has certain inconveniences as a means of enforcing judgments against hidden 
assets. For one thing the creditor must pay the cost of the debtor’s stay in 
jail; and while sums so expended may be recovered from the debtor, many 
creditors may quite justifiably be disinclined to throw good money after 
bad. ** In contrast, the cost of maintaining a contumacious judgment debtor 
jailed for contempt of court falls on the state. A creditor might also be 
dissatisfied with the provision that one imprisoned under a ca. sa. (unless 
malice had been the gist of the creditor’s cause of action) may obtain a jury 
trial of the question whether he fraudulently conveyed or concealed his 
property; ** a jury of installment-plan-purchasers is unlikely to be kindly 
disposed towards even the most justifiable instances of imprisonment for 
debt. And unless the debtor chooses to file a schedule there is no provision 
under any of the statutes regulating the use of the ca. sa. for subpoenaing 
and interrogating third persons about the debtor’s affairs; *° that is to say, 
the ca. sa. depends, for its effectiveness, upon coercion of the person of the 
debtor alone. Moreover, unless malice were the gist of the creditor’s 
cause of action, the creditor must have considerable knowledge about the 
debtor’s affairs before he can make an affidavit which will satisfy the re- 
quirements of the statute. *° 


But there would appear to be situations in which the use of ca. sa. 
would be desirable. Once the requirements for its issuance are satisfied, 
the ca. sa. is extremely swift in its operation; the debtor is placed in jail 
first, then allowed to explain, if possible, the circumstances which indicate 
concealment or fraudulent transfer of property. And it is possible that 


*® Id. c. 72, § § 5-11. 

“id. @. 77, $ 5S. 

** 5 NicHo xs, ILLinots Civit. Practice § 5352 (1942). 

* Tux. Rev. Stat., c. 72, § 33 (1949); cf., Lipman v. Goebel, 357 Ill. 315, 192 N_E. 
203 (1934). 

* Itt. Rev. Srat., c. 72, § § 29-31 (1949). 

“la. = 5. 

“Ia. & 7. 

® Morris v. Schwartz, 326 Ill. App. 274, 286-290, 61 N.E.2d 690, 695-696 (ist Dist. 
1945). 
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many a debtor, jailed under such a writ, would be sufficiently impressed 
with his creditor’s determination that he would surrender concealed assets 
sufficient to satisfy the judgment. It would also appear that the writ of 
capias ad satisfaciendum might be useful where there is a risk that the debtor 
plans to depart for more salubrious climes. 


Creditors’ Bill ** 


Proceedings by way of creditors’ bill to discover and apply the hidden 
assets of a judgment debtor are regulated by Section 49 of the Chancery 
Act. ** This section provides that whenever an execution shall have been 
returned unsatisfied in whole or in part, the judgment creditor who caused 
such execution to issue may file a complaint against the debtor, and any 
other person, to compel the discovery of any property or thing in action, 
belonging to the debtor, and of any property, money or thing in action due 
to him, or held in trust for him, and to prevent the transfer of any such 
property or the payment or delivery thereof to the debtor. The section 
further provides that the court shall have power to compel such discovery, 
and to prevent such transfer, payment or delivery, and to decree satisfaction 
of the sum remaining due on the judgment out of any personal property, 
money or thing in action, belonging to the debtor or held in trust for him, 
which are discovered by the proceedings. 

Since Section 49 has been held to be declaratory of the common law, 
normal canons of statutory construction do not apply.** More important, 
general principles of equity jurisprudence will be employed where the 
section does not, by specific provision, govern the situation in question. ** 


Relief Granted by Creditors’ Bill 


Discovery. As already mentioned, the chief need of a judgment 
creditor seeking to satisfy a judgment out of hidden assets is information 
concerning the financial resources of the judgment debtor; and through use 
of the creditors’ bill discovery of such information may be obtained not 
only from the debtor, but from any other person cognizant of the latter’s 
affairs. *° 

In accordance with ancient equity practice the procedure for obtaining 
such discovery includes the system of requiring the parties defendant to 
answer written interrogatories. ** The judgment debtor may also cause to 
be taken the deposition of any other party or of any other person provided 
his testimony is relevant to the prosecution of the action; and if the person 


**See also Moore, Enforcement of Judgments against Personalty in the Custody of 
Third Parties, supra p. 69. 
"Int. Rev. Srat., c. 22, § 49 (1949). 
2 SUTHERLAND, StaTuTORY ConstrucTION § 2904 (3d ed. 1943). 
*“Stirlen v. Jewett, 165 Ill. 410, 46 N.E. 259 (1897). 
* Hart v. Oliver, 296 Ill. 209, 213, 129 N.E. 833, 834 (1921). 
* Ti. Rev. Srat., c. 110 § 182 (1949). 
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so examined is hostile—and the judgment debtor and third persons joined 
as defendants are considered to be that—he may be examined as though 
under cross-examination. * 


Information contained in the pleadings of the debtor and other de- 
fendants has binding force, of course, only as an admission by the party 
pleading it. ** And the Illinois Supreme Court Rules of Practice specifically 
provide that discovery as to any matter, regardless of the procedure by 
which it is obtained, is not conclusive and may be contradicted by other 
testimony. *° 


The Illinois Supreme Court Rules of Practice also contain detailed pro- 
visions for the discovery of any documents—including photographs, books, 
accounts, and letters—material to the merits of the matter in question, which 
are or which have been in the possession or power of any other party to the 
action. The judgment creditor has the right to inspect and to copy docu- 
ments so discovered. *° 


Application of Discovered Assets; Lis Pendens.** Once it has been 
established, through the use of testimony or documents obtained as described 
above, that the debtor has assets, hitherto unknown, which are not exempt 
from liability for his debts, there remains the task of applying such assets in 
satisfaction of the plaintiff’s judgment. One of the advantages of the credi- 
tors’ bill is that this task is accomplished in the same proceeding in which 
the assets were discovered. 


Where the assets discovered are liable to execution at law, the court 
may direct that an execution issue for the amount due the plaintiff and that 
the sheriff levy upon and sell the specified real or personal property. ** The 
court may also direct the sale of property by a master in chancery. ** If 
an asset consists of a matured and uncontested claim against a third person, 
and if such person is a party to the action, the court may direct the third 
party to pay the debt, or so much of it as will satisfy the judgment, to the 
plaintiff. ** If the claim is unmatured or is contested, or if the third person 
is not a party, the court may order the assignment of the claim to a receiver 
who will in due time bring suit to enforce it. ** But it would appear that all 
such orders, whether for sale or for assignment to a receiver, will regularly 


"Id. § 259.19. 

* Id. § 159. 

* Id. § 259.20. 

“Id. § 259.17. 

“ See also Kratovil and Harrison, Enforcement of Judgments against Real Property, 
supra, p. 34. 

“ Binz v. Michels, 220 Ill. App. 88 (1st Dist. 1920). 

* Davidson v. Burke, 143 Ill. 139, 32 N.E. 514 (1892). 

“Panton v. Collar, 12 Ill. App. 160 (2d Dist. 1883). 

“ Philadelphia Fire Insurance Co. v. Central National Bank, 1 Ill. App. 344, 359 
(1st Dist. 1878). 
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be made conditional upon the failure of the debtor to satisfy the judgment 
within a specified period of time. ** 

The plaintiff in the creditors’ bill occupies a preferred position in such 
applications of the property discovered through that action. The filing of 
his complaint and service of process creates a lien on the equitable assets of 
the judgment debtor. *’ It also creates a lien upon chattels liable to execu- 
tion at law; but such lien may be defeated by seizure under another credi- 
tor’s execution unless and until a receiver is appointed in the creditors’ bill 
proceedings. *® 

The lien acquired upon commencement of a creditor’s suit extends only 
to property which the debtor has at the commencement of the suit.*° A 
supplemental complaint is necessary to obtain a lien on after-acquired 
property. °° 

Other creditors who commence such suits also obtain liens which 
entitle them to priority in discovered assets remaining after the satisfaction 
of the judgment of the plaintiff in the first creditors’ bill.** The liens of 
these creditors would, it appears, rank in priority in the order in which 
they had obtained service upon necessary parties. *? 


Ancillary Relief. By use of the creditors’ bill the judgment creditor 
can also obtain relief which is ancillary to the discovery and application of 
the debtor’s hidden assets. Thus the plaintiff in such an action may have 
the debtor enjoined from transferring or otherwise disposing of any of his 
property. He may also obtain an injunction prohibiting those whom he 
suspects of being indebted to the debtor, or of being in possession of assets 
belonging to the debtor, from satisfying such obligations or delivering or 
transferring such property. ** The judgment creditor may also obtain— 
possibly in conjunction with the issuance of an injunction—the appoint- 
ment of a receiver to take possession of property belonging to the debtor. * 

One valuable aspect of such relief is that it may often be obtained 
without notice (i.e., warning) to the parties affected. Of course, a statute 
prohibits the issuance of an injunction ex parte “unless it appears from the 
complaint or affidavit accompanying the same that the rights of the plaintiff 
will be unduly prejudiced if the injunction is not issued immediately or 
without notice;” °° but the courts have been liberal in finding this condition 
fulfilled in suits by judgment creditors to reach and apply hidden assets, 


“5 NICHOLS, Op. cit. supra note 25, § 5438. 

* Union National Bank v. Lane, 177 Ill. 171, 52 N.E. 361 (1898). 

“ First National Bank v. Gage, 93 Ill. 172, 175 (1879). 

* Ibid. 

“ Schoenthaler v. Rosskam, 107 Ill. App. 427 (1st Dist. 1903). 

* Russell v. Chicago Trust and Savings Bank, 139 Ill. 538, 29 N.E. 37 (1891). 
* Hallorn v. Trum, 125 Ill. 247, 17 N.E. 823 (1888). 

“5 NiIcHOLs, op. cit. supra note 25, § 5431. 

“Id. § $423. 

* Ii. Rev. Srat., c. 69, § 3 (1949). 
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possibly because the return of execution unsatisfied—a condition precedent 
to the maintenance of a creditors’ bill—indicates that the property of the 
debtor, if he has any, will be misapplied. ** 


Conditions Precedent 


Before a person can maintain a creditors’ bill he must have reduced his 
claim to judgment, and the judgment must be that of an Illinois court. ** 
The judgment of a federal tribunal, or of a court in another state, will not 
suffice. However, the judgment may be that of a municipal or justice’s 
court. °° 

It is further necessary that the creditor have exhausted his remedies at 
law. Such exhaustion is normally shown by the return of execution unsatis- 
fied in whole or in part. But execution must have been issued not only in 
the county in which the judgment was rendered, but in every county as to 
which there is a legal presumption that the debtor has property, as those 
in which he resides or does business; ** and while the return may have 
been made prior to the return date, such return must have been the return 
of the sheriff, made on his responsibility, because of inability to find prop- 
erty upon which to levy, and not under the direction of the creditor or his 
attorney. °° And if the creditor knows of assets of the debtor which can be 
reached by garnishment proceedings, he cannot maintain a creditors’ bill 
until after he has exhausted that remedy. * 


It is well established practice to permit judgment creditors to intervene 
and become parties to already instituted creditor’s suits.°? And if such 
existing action had been brought on behalf of all creditors, a creditor may 
intervene even though no execution has been returned upon his judgment. ** 
However, if the existing action had not been brought as a class suit, a 
creditor seeking to intervene apparently must exhaust his remedies at law to 
the same extent as if he were commencing an independent action. 


Parties, Service and Pleading 


It is generally assumed, in accordance with the doctrine that all those 
whose interests will be affected by the decree must be joined, that the judg- 


Corn v. Greenberg, 181 Ill. App. 669 (1st Dist. 1913). 

* Ladd v. Judson, 174 Ill. 344, 51 N.E. 838 (1898). 

“Steere v. Hoagland, 39 Ill. 264, 266 (1866); Corn v. Greenberg, 181 Ill. App. 669 
(1st Dist. 1913). 

Durand & Co. v. Gray, Kingman & Collins, 129 Ill. 9, 21 N.E. 610 (1889). 

© Scheubert v. Honel, 152 Ill. 313, 38 N.E. 913 (1894). 

* § Nichols, op. cit. supra note 25, § 5387; For other comments on the requirement 
of a prior execution, see Moore, Enforcement of Judgments against Personaity in the 
Custody of Third Parties, supra p. 56, and Conard, An Appraisal of Illinois Law on the 
Enforcement of Judgments, infra p. 107. 

= 5 NICHOLS, op. cit. supra note 25, § 5402. 

* Comstock-Castle Stove Co. v. Baldwin, 169 Ill. 636, 48 N.E. 723 (1897). 

“Russell v. Chicago Trust and Savings Bank, 159 Ill. 538, 549-551, 29 N.E. 37, 39- 
40 (1891). 
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ment debtor is a necessary party.°* However, where discovery can be 
obtained without resort to the debtor’s testimony or papers, and where the 
assets discovered are regularly subject to execution at law, it would appear 
to be possible to dispense with him as a party. In order that the satisfaction 
of the judgment out of discovered assets may be decreed, third persons 
should be joined as parties if it is suspected that they are indebted to the 
debtor or are in possession of property belonging to him. °° 


Since the creditors’ bill is an action separate and distinct from that in 
which the judgment was rendered, the court must be given jurisdiction over 
parties defendant as if no other suit against them had ever been brought. 
Such jurisdiction is normally obtained by service as prescribed by law. The 
same statutes and rules as to service, whether personal or substitute, apply 
in the case of creditors’ bills as govern in other civil actions. ° 


The procedure as to pleading is also the same as in other civil cases. 
And the contents of such pleadings, most notably the complaint, appear to 
be sufficiently stereotyped so as not to warrant extensive consideration. 
The complaint must be careful to allege the satisfaction of all conditions 
precedent to the maintenance of a creditors’ bill. But it does not appear 
necessary, if only the debtor is a defendant, to do more than aver generally 
that the debtor has concealed sundry assets. Where third persons are made 
defendant it is probably essential to allege in some detail the assets of the 
debtor of which they are in possession or control. °* And if the issuance of 
an injunction ex parte is sought, the creditor must then further allege the 
irreparable injury through misapplication of assets which will otherwise 
result. °° 


Limitations and Laches 


There appears to be no limitation act applicable to creditors’ bills, and 
laches, while concededly a possible bar to the maintenance of such an 
action, appears to be applicable only in extreme cases. Thus the Supreme 
Court has held that a delay of fifteen years from the time when execution 
was returned unsatisfied did not constitute laches. 7° 


Supplementary Proceedings ™ 


As mentioned earlier, the delay and expense entailed in maintaining a 
creditors’ bill for the discovery and application of hidden assets has led to 
the establishment of supplementary proceedings in which these objectives 


“5 NICHOLS, Op. cit. supra note 25, § 5398. 

“2 Pomeroy, Op. cit. supra note 5, § 2314. 

"5 NICHOLS, op. cit. supra note 25, § 5405. 

“Id. § § 5406-5430. 

“Itt. Rev. Stat., c. 69, § 3 (1949). 

* Murphy v. Nilles, 166 Ill. 99, 46 N.E. 772 (1897). 

™ See also Moore, Enforcement of Judgments against Personalty in the Custody of 
Third Parties, supra p. 67. 
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can be more efficaciously achieved. In Illinois such proceedings, generally 
termed citation proceedings, are governed by different statutes, depending 
upon whether they are brought in a municipal court? or in some other 
court of record. " 


Municipal Courts 


Citation proceedings in the Municipal Court of Chicago are governed 
by Illinois Revised Statutes, Chapter 37, Section 424, while those in the 
other municipal courts of the state are regulated by Section 485a of the 
same chapter. These sections appear to be identical. 


The sections in question regulate the procedure in such proceedings in 
considerable detail. Moreover, it has been stated that these provisions, 
being in derogation of the common law, must be strictly construed. ** 


Conditions Precedent. A creditor who seeks to maintain a citation 
proceeding in a municipal court must have reduced his claim to judgment. 
Such judgment must have been rendered, within seven years, by the very 
court before which the proceeding is brought, and the amount due on it, 
exclusive of costs and interest, must exceed "$25 .00. It is, moreover, neces- 
sary either that execution have issued and been returned unsatisfied in whole 
or in part, or that the creditor, by affidavit, have satisfied the court that the 
judgment debtor has property in the city which he refuses to apply towards 
the satisfaction of the judgment. *° 


Scope of Remedy. The remedies available to the judgment debtor in 
such a proceeding are somewhat less extensive than those available through 
a creditors’ bill. He may obtain discovery from the debtor and from those 
whom he suspects to be indebted to the debtor or in possession of property 
belonging to the latter. But such discovery seems largely limited to an 
examination of such persons under oath; there appears to be no provision 
for the discovery of documents. Furthermore, the limitations on parties 
and service which generally circumscribe the proceedings of municipal 
courts also restrict the group from whom such discovery may be obtained. 


There is provision permitting the court to order the assignment or 
delivery of discovered property to the bailiff of the court, to be by him 
sold to satisfy the plaintiff's judgment. But the property which can be so 
applied in satisfaction of the judgment is limited to money, choses in action 
which exceed the minimum amount specified in the garnishment statute, and 
personal property. It is not possible, in such a proceeding, to reach either 
realty or equitable interests. *” 


"Irv. Rev. Srat., c. 37, $ § 424, 485a (1949). 

* Id. c. 110, § 197. 

“ Baronski v. Shust, 218 Ill. App. 8, 10 (Ist Dist. 1920). 
Tur. Rev. Srat., c. 37, § § 424, 485a (1949). 

* Jenner, supra note 11, at 238. 

"Fireman v. Smith, 341 Ill. 138, 173 N.E. 61 (1930). 
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There is no provision for either the issuance of an injunction or the 
appointment of a receiver; and it has been held that the statutes establishing 
municipal courts have not granted them chancery powers. However, the 
Uniform Stock Transfer Act has been interpreted as granting such a court 
power, pending citation proceedings, to restrain the sale or transfer of 
shares of stock. "8 


Procedure. The procedure in these proceedings is prescribed in con- 
siderable detail by statute. Upon the satisfaction of the conditions prece- 
dent described above, the creditor is entitled to a citation requiring the 
debtor, and third persons named by the creditor, to submit to an examina- 
tion under oath concerning the debtor’s resources. Such examination may, 
in the discretion of the court, be before a master or a special commissioner 
rather than the court. There is provision for the summoning of witnesses 
desired by either party, and for the punishment of parties or witnesses 
who either fail to appear at the hearing or refuse to answer proper ques- 
tions. *° 


The statute permits the charging as costs of disbursements such as the 
fees of witnesses, masters, and stenographers. Expenditures of this type 
may be recovered by the creditor out of the proceeds of discovered 
property. If no property is discovered through the proceeding, the debtor 
may be permitted to recover such disbursements from the creditor. *° 


Supplementary Proceedings in Other Courts of Record 


In 1941 the legislature enacted Section 73 of the Civil Practice Act. 
This statute established, for the courts of record of the state, supplementary 
proceedings by which the hidden assets of judgment debtors might be dis- 
covered and applied. *! This legislation, its own terms brief and general, 
contemplated that the details of the proceeding be determined by rules of 
court, and pursuant to it the Supreme Court adopted a Rule of Practice. * 
But this Rule is also very brief, and the most complete and comprehensive 
regulation of the action is contained in the Rules of the Superior and Circuit 
Courts of Cook County. * 


Scope of Remedy. The legislation in question permits the examination 
of both the judgment debtor and any other person “to discover assets of 
the debtor not exempt from the execution or garnishment. Such assets 


“Trade Bond & Mortgage Co. v. Schwartz, 303 Ill. App. 165, 24 N.E.2d 892 (ist 
Dist. 1940). 

* Int. Rev. Srat., c. 37, § § 424, 485a (1949). 

* Ibid. 

"Id. c. 110, § 197. 

* Id. § 259.26A. 

“Rules of the Circuit Court of Cook County 35% (1950); Rules of the Superior 
Court of Cook County 35% (1950). The rules of the other circuit courts of the state 
were not available to the author and are therefore not discussed. 
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when discovered may be required to be delivered up and applied in satisfac- 
tion of the judgment i in whole or in part.” * 

But the legislature provided that Section 73, like other sections of the 
Civil Practice Act, be liberally construed; ** and the Rules of the Cook 
County Circuit and Superior Courts provide for a somewhat broader scope 
of relief by way of discovery than the language of the statute would seem 
to grant. These rules provide not only for the examination of the judg- 
ment debtor and other persons cognizant of his affairs, but for discovery of 
documents in the possession or control of the debtor or such persons. There 
is further provision for the subpoenaing of witnesses by any party to the 
proceeding. In general the discovery methods and possibilities under these 
rules are the same as they would be in a creditors’ bill. * 

The types of property which can be applied, when discovered, in 
satisfaction of the judgment seem clearly to include choses in action and 
personal property, whether in the possession of the debtor or of another. 
It is possible that realty can be reached in such a proceeding. However, 
equitable interests seem beyond the scope of the action. * 

There is no provision, in the statute or in any of the rules discussed, 
for issuance of an injunction or appointment of a receiver. However, it 
would appear that the same theory which enables municipal courts to 
enjoin the transfer or sale of shares of stock pending citation proceedings, 
would also apply to courts acting under this legislation.** And there 
would seem to be a strong possibility that courts of general jurisdiction 
would, if need arose, feel empowered to exercise their chancery powers in a 
supplementary proceeding. *° 


Conditions Precedent. It is necessary that the plaintiff have reduced 
his claim to judgment and that this judgment have been rendered by an 
Illinois court. It is probably further essential that execution have been 
issued and returned unsatisfied in whole or in part in each and every county 
where there is a legal presumption that the debtor has property. In brief, 
the conditions precedent for maintaining such a proceeding would seem to 
be the same as for a creditors’ bill. °° 


Description of Procedure. If the conditions precedent are satisfied the 
creditor can commence a supplementary proceeding by filing a verified 
petition. The petition should show that these conditions have been satisfied. 
It should also aver, in general terms, that the judgment debtor has assets not 


“Tur. Rev. Srat., c. 110, § 197 (1949). 

* Id. § 128. 

* Rules, supra note 83, § § 1, 4. 

“ Note, 21 Car-Kent Ny 334 (1943). 

“ Trade Bond & Mortgage Co. v. Schwartz, 303 Ill. App. 165, 24 N.E.2d 892 (ist 
Dist. 1940). 

* 33 C.J.S. Executions § 370. 

Tur. Rev. Srat., c. 110, § 197 (1949). 
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exempt from execution or garnishment. If the creditor seeks to make some 
third person a party, the petition should be reasonably specific with respect 
to the foundation for the petitioner’s belief that such person is holding or 
concealing property of the judgment debtor. Thus it might aver the close 
business or family relation of the third person with the debtor. ** 


If the petition is in order, the court will issue a citation against the 
debtor and other persons named in the petition. This citation is served and 
returnable in the same manner as summons in other civil actions. °? After 
the return of the citation the procedure for discovery is in general that 
which would be followed in a creditors’ bill. However, the Rules of the 
Circuit and Superior Courts of Cook County provide, where any discovered 
property or an interest therein is claimed by a person other than the debtor, 
that the interest of such person be asserted and determined pursuant to the 
provisions of the garnishment act. ** 


These rules also provide in detail for the application of discovered 
assets in satisfaction of the judgment. Except for the fact that property 
delivered up is to be sold by the sheriff, these methods of applying dis- 
covered property of the debtor appear to be the same as those followed in 2 
creditor’s suit. °* 


The Supreme Court Rule grants the trial courts a broad discretionary 
I . . 8 . . o 
power over costs. The Circuit and Superior Court Rules, elaborating upon 
this provision, adopt the same provisions as to costs which apply in citation 
roceedings in the municipal courts. 
P g P 


Citation Proceeding and Creditors’ Bill 


Citation proceedings were established for the purpose of enabling 
creditors to avoid some of the delay and expense involved in the maintenance 
of a creditors’ bill.°* In this respect they appear to have achieved their 
purpose, especially in districts where the courts have fallen months or 
years behind in the transaction of judicial buiness. A citation proceeding, 
considered merely the continuation of an action already litigated, is tried 
upon the return of the citation; but a creditors’ bill must, as a separate suit, 
await its turn on the docket.* It would therefore appear that a citation 
proceeding, where the relief sought can be obtained in such an action, is 
preferable to a creditors’ bill. There are, however, situations where the 
latter action must be resorted to, as where it is believed that the debtor has 
equitable interests not exempt from execution. 


" Jenner, supra note 11, at 248. 

“Inv. Rev. Srat., c. 110, § 239. 26A (1949). 
“ Rules, supra note 83, § 3. 

“id,'§ 2. 

“ Jenner, supra note 11, at 239. 

“21 Am. Jur. Executions, § 673. 
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FRAUDULENT CONVEYANCES 


As mentioned earlier, one of the ways in which a judgment debtor can 
hide his property is to make it appear that someone else is the owner of it. 
However, the law has long frowned on conveyances made to create that 
impression, the theory being that such transfers are a fraud on creditors. 


The Illinois statute, patterned after the venerable act of 13 Eliz., does 
not invalidate in toto transfers held to have been made in fraud of creditors. 
The act merely provides that conveyances, assignments, and the like, “made 
with the intent to disturb, delay, hinder or defraud creditors . . . shall be 
void as against such creditors. . . .”°’ These transfers thus are binding as 
against the debtor and his heirs; one who conveys property to keep it from 
his creditors cannot compel a reconveyance once the “emergency” is over. °* 
Such conveyances or assignments may also be binding upon some of the 
transferor’s creditors, for only the creditors at whom the fraud was directed 
can challenge the transfer. °° Thus, where a conveyance without valuable 
consideration is open to attack because it left the debtor insolvent, only 
those who were creditors at the time of the transfer can attack it. *°° How- 
ever, where a transfer without valuable consideration is vulnerable because 
the debtor intended to (and did) incur debts beyond his capacity to pay 
them, creditors subsequent to the transfer can disregard it.*°* And if it can 
be shown that the conveyance was merely colorable, and that a secret trust 
exists for the benefit of the grantor, subsequent as well as precedent credi- 
tors can also treat the conveyance as void. *° 


If a transfer was made in fraud of creditors, and if the creditor in ques- 
tion is one of those against whom the transfer is void, the creditor may in 
theory levy upon the property in question as if it were still owned by the 
debtor. However, as a practical matter, in order that a vendible title be 
obtained through the sheriff’s (or bailiff’s) levy, it is usually necessary to 
resort to judicial proceedings to establish that ‘the transfer was fraudulent 
as against the levying creditor. *°° 


There are several procedures available to determine if a given transfer 
is void as against a creditor. If the property transferred is realty, the 
creditor may have execution issue against it, purchase it at the sheriff's sale, 
and then sue the transferee to clear title. *°* Or the creditor may, prior to 
such sale, maintain a bill in aid of execution. *°* The latter action is similar 


"Iut. Rev. Srat., c. 59, § 4 (1949). 

* Moore v. Horsley, 156 Ill. 36, 40 N.E. 323 (1895). 

° Ward v. Enders, 29 Il. 519 (1863). 

National City Bank of Ottawa v. Cowdin, 343 Ill. 430, 175 N.E. 411 (1931). 
**24 Am. Jur., Fraudulent Conveyances, § 142. 

@ Jones v. King, 86 Ill. 225 (1877). 

8 GLENN, Op. cit. supra note 9, § § 63-73. 

‘ Gould v. Steinburg, 84 Ill. 170 (1876). 

* Dillman v. Nadelhoffer, 162 Ill. 625, 45 N.E. 680 (1896). 
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to the creditors’ bill in all but two respects: it can be maintained even 
though execution has been neither issued nor returned unsatisfied; and the 
relief sought is merely that the fraudulent conveyance be set aside, leaving 
the creditor to reach and apply the property by means of the regular 
execution procedures at law.’°° The creditor may also maintain a credi- 
tors’ bill. 7°’ In such an action he can have the Property applied in satisfac- 
tion of his judgment in the same proceeding in which the conveyance is 
held to be invalid as to him. And relief from a fraudulent conveyance, 
similar to that available through use of a creditors’ bill, may also be obtained 
by resort to a citation proceeding held pursuant to Section 73 of the Civil 
Practice Act. 1° 


If the property fraudulently conveyed is personalty, the creditor may 
maintain a creditor’s suit, or he may resort to citation proceedings either in 
a municipal court or in some other court of record. '°° 


The creditor may also direct the sheriff (or bailiff) to levy upon the 
personalty in question. It would then be for the transferee, once the prop- 
erty was in the custody of the officer, to challenge, if he chose, the creditor’s 
position that the transfer constituted a fraudulent conveyance. The trans- 
feree might raise this issue by commencing either an action of replevin 
against the officer or a proceeding for trial of the right of property. *"° 


Replevin is the ancient method of trying the validity of a levy upon 
particular property. The trial of the right of property is a statutory substi- 
tute for the action of replevin for this purpose and is similar thereto except 
that it dispenses with pleading formalities, does not require the posting of a 
bond by the claimant, and is more expeditious. But in either type of pro- 
ceeding there would be litigated the issue whether the transfer was a fraudu- 
lent conveyance void as against the levying creditor. *" 


However, there are inconveniences and risks entailed in thus directing 
a levy upon personalty ostensibly owned by one other than the debtor 
without first establishing in court that the debtor had transferred such 
property in fraud of his creditors. Since there would be a reasonable doubt 
as to the right of the creditor to reach such property, the levying officer 
could, and probably would, require the posting of a bond sufficient to 
indemnify him should the levy prove to be unlawful.’*? In addition the 
creditor would be personally liable, should it develop that the transfer was 
not void as to him, for any damages incurred by the transferee as a result 
of the levy. ** 


** Rice v. McJohn, 244 Ill. 264, 270-271, 91 N.E. 448, 450 (1910). 

*' See Newman v. Willetts, 52 Ill. 98, 100-101 (1869). 

“See Rules, supra note 83, § 2. 

“* French v. Commercial National Bank, 199 Ill. 213, 65 N.E. 252 (1902). 
™ § NICHOLS, Op. cit supra note 25, § 5143. 

™ Ibid. 

Tit. Rev. Srat., c. 77, § 46 (1949). 
™ Wolf v. Boettcher, 64 Ill. 316 (1872). 
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EFFECT OF BANKRUPTCY 


It is quite possible, of course, that a judgment debtor who has con- 
cealed his assets may be placed, or may take refuge, in bankruptcy. In that 
event both the discovery and the application of his property occur under 
the supervision and direction of the bankruptcy court. 


Ownership of the bankrupt’s assets vests in the trustee in bank- 
ruptcy, '* and it is the duty of that official to discover and collect such 
property. *'* To assist him in this task there is provision for the examination 
of the bankrupt and any other person, and for the surrender of documents 
concerning the debtor’s affairs. And though the conduct of this investiga- 
tion is very largely within the discretion of the court, it is usually possible 
for a creditor to obtain and to participate in the examination of the bank- 
rupt and persons cognizant of his affairs. *** 


If it is undisputed that the bankrupt owns the discovered assets, the 
court can compel their delivery or assignment to the trustee. '' And if the 
bankrupt is in possession of the property the court can also dispose in sum- 
mary proceedings of claims to it by third persons. *** However, where, at 
the time of the filing of the petition in bankruptcy, the property is in the 
possession of a third person and its ownership is claimed by someone other 
than the debtor, the trustee must resort to plenary suit in whatever court 
would regularly have jurisdiction of such an action '*® if no bankruptcy 
proceedings were pending. 


The above discussion has concerned the discovery and collection of assets 
owned by the debtor at the time the petition in bankruptcy was filed. The 
Bankruptcy Act vests the trustee with title to property fraudulently con- 
veyed by the bankrupt. Section 67(d) in effect restates the common law 
as to what constitutes a fraudulent conveyance; it then provides, in general, 
that such conveyances shall be null and void as to the trustee if made within 
one year prior to the filing of the petition in bankruptcy and if fraudulent 
as to a creditor who has a claim provable under the act. **° Another section 
further provides that if a conveyance is, under applicable law, voidable as 
to any creditor with such a claim, then it is also null and void as to the 
trustee. **' And actions by the trustee to obtain possession of property so 


™ 309 Srat. 568 (1898), as amended, 52 Stat. 879 (1938), 11 U.S.C. § 110(a) (1946). 

™ 30 Sratr. 557 (1898), as amended, §2 Star. 860 (1938), 11 U.S.C. § 75(a) (1946). 

6 30 Srar. 548, 552, 557 (1898), as amended, 52 Srar. 847, 852, 860, 928 (1938), 11 
US.C. § § 25(a), 44(a), 44(b), 75(a), 916 (1946). 

* 30 Srar. 568 (1898), as amended, 52 Srar. 879 (1938), 11 U.S.C. § 110(a) (1946). 

™ Thompson v. Magnolia Petroleum Co., 309 U.S. 478, 481, 60 Sup. Cr. 628, 629 
(1940). 

™ Cline v. Kaplan, 323 U.S. 97, 65 Sup. Cr. 155 (1944). 

20 30 Star. 564 (1898), as amended, 54 Srar. 835 (1940), 11 U.S.C. § 107(d) (1946). 

130 Srar. 565 (1898), as amended, 52 Srar. 879 (1938), 11 U.S.C. § 110(e) (1940). 
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conveyed may be brought either in the bankruptcy court or in any other 
court which would have had jurisdiction had no bankruptcy intervened. °° 


An adjudication that the debtor is bankrupt may also destroy the lien 
upon discovered property obtained by commencement of a creditor’s suit 
or citation proceedings. The Bankruptcy Act provides that any lien on 
the debtor’s property, obtained within four months of the filing of the bank- 
ruptcy petition and at a time when the debtor was insolvent, shall be null 
and void. 1% 


EFFECT OF DEATH OF JUDGMENT DEBTOR 


The death of the judgment debtor may also have an important effect— 
the extent of which depends upon whether the debtor at death owned con- 
cealed property or had transferred title to others—upon the procedures 
available for the enforcement of judgments against hidden assets. 


It was earlier stated that the judgment creditor must exhaust his reme- 
dies at law before he may maintain a creditors’ bill; and the same rule 
appears to apply to the analogous proceedings by way of citation.‘ The 
death of a judgment debtor gives the creditor, as to property owned by the 
decedent, a new set of remedies in the probate court for the satisfaction of 
his judgment, and until such remedies are exhausted the creditor can main- 
tain neither a creditors’ bill nor a citation proceeding in some other court 
to discover and apply such assets. 1° 


However, a fraudulent conveyance is binding as against the transferor, 
his heirs, executors, and administrators. ‘*° Consequently the death of the 
transferor gives the creditor no new remedy, for the probate court does not 
have jurisdiction of property so conveyed. It has been held, therefore, that 
any action aimed at reaching assets fraudulently conveyed may be main- 
tained or continued regardless of the death of the debtor. **7 


Since the remedies available in the probate court for the discovery and 
distribution of a deceased debtor’s assets appear adequate, it is unlikely that 
a creditor, upon exhausting those remedies, would have need to resort to 
proceedings in other courts. However, where a creditors’ bill was com- 
menced prior to the debtor’s death the equity court will continue the 
action in order to enforce, if necessary, the lien over the debtor’s property 
which the plaintiff obtained by instituting that action. **° 


1230 Srat. 564 (1898), as amended, 54 Strat. 835 (1940), 11 U.S.C. § § 107(e), 
110(e) (1946). 

23 30 Srat. 564 (1898), as amended, 54 Srar. 835 (1940), 11 U.S.C. § 107(a) (1946). 

™ Durand & Co. v. Gray, Kingman & Collins, 129 Ill. 9, 21 N.E. 610 (1889). Com- 
pare, Inv. Rev. Srat., c. 22, § 49 (1949), with id. c. 110, § 197. 

25 Winslow v. Leland, 128 Ill. 304, 21 N.E. 588 (1889). 

26 FHarmon v. Harmon, 63 Ill. 512 (1872). 

87 White v. Russell, 79 Ill. 155 (1875). 

28 King v. Goodwin, 130 Ill. 102, 22 N.E. 533 (1889); cf., First National Bank v. 
Gage, 93 Ill. 172 (1879). 
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: The chief remedy in the probate court for the discovery and collection 
of assets owned by the decedent has long been a citation proceeding. **° 
In such an action the court may compel the disclosure, by persons cited, of 
information needed by the personal representatives for the recovery, by 
suit or otherwise, of property owned by the decedent. The court may 
also obtain discovery concerning property or documents which are recover- 
able in the citation proceeding itself.**° However, such discovery pro- 
cedures may not always be adequate from a creditor’s viewpoint; persons - 
cited are considered witnesses of the court and examination of them is 

largely at its discretion. *** 


The court, in such a proceeding, may compel the delivery of dis- 
covered property to the personal representatives. But this power extends 
only to property or documents in the possession of the person cited prior to 
the death of the debtor, **? and the proceeding may not be used for the 
collection of debts owed to the debtor. *** The court also has jurisdiction 
to decide disputes as to the ownership of personalty—but not realty—dis- 
covered in the proceedings.’* 


A citation proceeding in a probate court is commenced by the filing, 
by a creditor or other interested person, of a petition. If the petition is in 
order the court issues a citation—served and returned in the manner pro- 
vided for summons in civil cases—against the persons named in the petition. 
After such return the procedure appears, subject to the limitations noted 
above, to be much like that in citation proceedings in other courts. **° 


PREVENTIVE MEASURES 


The preceding sections of this division of the symposium have dealt 
with the remedies available to a judgment creditor after the debtor has 
hidden his assets. It would seem reasonable, therefore, to consider briefly 
what remedies are available to the creditor for satisfying, or assuring the 
satisfaction, of his claim prior to the concealment of property by the 
debtor. 


There appears to be little, apart from resort after judgment to the 
procedures previously discussed, that the creditor can do when the debtor’s 
assets are already hidden when his claim arises. But attachment would 
seem to provide an effective remedy when such property is still in evidence 
when the creditor commences suit to reduce his claim to judgment. **° 


* Jenner, supra note 11, at 238; Int. Rev. Srat., c. 3, § § 335-339a (1949). 

Id. § § 335, 337. 

™ Storr v. Storr, 329 Ill. App. 537, 542-543, 69 N.E.2d 916, 919 (2d Dist. 1946). 

2 Sullivan v. Arcola State Bank, 314 Ill. 40, 145 N.E. 167 (1924). 

*®8 Dawdy v. Strickland, 378 Ill. 230, 37 N.E.2d 817 (1941). 

 Keshner v. Keshner, 376 Ill. 354, 357-360, 33 N.E.2d 877, 880 (1941); Sims v. 
Powell, 390 Ill. 610, 617, 62 N.E.2d 456, 459 (1945). 

Tut. Rev. Stat., c. 3, § 337 (1949). 
But see 2 NIcHOLS, op. cit. supra note 25, § § 1460, 1462. 



















94 JUDGMENTS IN ILLINOIS [ Vor. 1951 


The statute provides that “a creditor having a money claim, whether 
liquidated or unliquidated, and whether sounding in contract or tort, may 
have an attachment against the property of his debtor . . . in any one of 
the following cases.” *** Among the cases listed are those where the debtor 
has within two years fraudulently conveyed property, where he has within 
the same period fraudulently concealed his assets, and where he is about to 
conceal, assign, or otherwise dispose of his property so as to hinder or delay 
his creditors. 158 


The attachment referred to is a writ issued by the clerk of any court 
having jurisdiction of the subject matter of the creditor’s claim, **° upon 
the filing by the creditor of the affidavit and bond prescribed by statute. **° 
The writ directs the sheriff to take into custody sufficient property of the 
debtor to satisfy the creditor’s claim. That official, or any official author- 
ized to serve summons, also serves those listed in the writ as garnishees. 
Those so notified are forbidden to pay debts owed to, or deliver property 
owned by, the debtor; and such service is considered to create a lien in the 
creditor’s favor upon property so garnished. *** 


The debtor may obtain the release of property so seized by filing a 
bond which meets the requirements of the statute. Such bond would have 
to be either twice as great as the value of the property seized or else large 
enough to satisfy the plaintiff's judgment should the latter be successful on 
the merits. 74? 


It would thus appear that a writ of attachment, if obtained before the 
debtor has hidden his property, would effectively assure the satisfaction of 
the creditor’s claim. But there are certain disadvantages to the use of a 
writ of attachment. The creditor must file a bond for double the amount 
claimed—or, if the court permits, for double the value of the property to 
be attached or garnished. *** Moreover, if the debtor successfully traverses 
any of the allegations in the creditor’s affidavit, as that the situation is one of 
those in which the statute permits attachment, or if the debtor successfully 
defends against the creditor’s claim, then the creditor is liable for losses 
suffered by the debtor as a result of such wrongful attachment. *** Thus a 
writ of attachment is not a particularly safe remedy unless the creditor is 
sure both that his claim is valid and that the situation is one of those in 
which the statute permits such a writ to issue. 


Tit. Rev. Srat., c. 11, § 1 (1949). 

™ Ibid. 

*® See 2 NICHOLS, Op. cit. supra note 25, § 1515. 

“Tir. Rev. Srat., c. 11, § § 2-5 (1949). 

1d. $ $6, 18,21. 

id, $ $14,455. 

31d. § § 4a, 4b, 5. 

“Bliss v. Heasty, 61 Ill. 338 (1871); English Canning & Manufacturing Co. v. 
John Sexton & Co., 222 Ill. App. 110 (1st Dist. 1921). 
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Moreover the writ of attachment is not always available. It may be 
obtained only when the creditor has either a legal claim or an equitable 
claim reduced to judgment. *** Furthermore, equitable attachment is not 
recognized in Illinois; that is to say, neither an injunction nor receivership 
will be granted to assure the collection of a money claim.*** However, a 
court may by injunction or receivership prevent the disposition of property 
which is the subject matter of an equity action. ‘7 


* Dunham v. Kauffman, 385 Ill. 79, 85, 52 N.E.2d 143, 146 (1943). 

“* Ayres v. Graham Steamship, Coal & Lumber Co., 150 Ill. App. 137 (1st Dist. 
1909). 
“* See 2 Pomeroy, Op. cit. supra note 5, § § 1685-1690. 











AN APPRAISAL OF ILLINOIS LAW ON 
THE ENFORCEMENT OF JUDGMENTS 


BY ALFRED F. CONARD * 


TO APPRAISE IS GENERALLY to state one mystery in terms of an- 
other. When we have a piece of real estate appraised, we know how much 
it may be expected to sell for. But we have still to decide whether we pre- 
fer the money or the real estate. The appraisal has merely exposed more 
clearly our terms of choice. 


An appraisal of laws on enforcing judgments is like any other appraisal. 
It cannot tell us whether the laws are worth having. But it may show us 
how much we lose or gain by having them. We may find out how much 
a particular law benefits a debtor, how much it harms a creditor, and in what 
ways it harms or benefits the general public. 


THE HOMESTEAD EXEMPTION 


The homestead exemption ? makes a good starting point. Its effects on 
the creditor are very clear. First, it defeats his pursuit of the debtor’s 
property to the extent of at least one thousand dollars. ? Second, it increases 
the expense of execution, because of the necessity of evaluating the property 
and attempting to set off the exemption.* Third, it is one of many factors 
which prevent serious bidding at execution sales, because if the homestead is 
not properly set off, the purchaser’s title is defective, even though no objec- 
tion to the manner of sale was made by the debtor.* Fourth, it may force 
the creditor to put up a thousand dollars cash in order to pay off the home- 
stead when it cannot be physically set off. ° 


* ALFRED F. CONARD. A.B. 1932, Grinnell College; LL.B. 1936, Univer- 
sity of Pennsylvania; LL.M. 1939, J.S.D. 1942, Columbia University; 
general practice, 1936-1938; associate professor of law, University of 
Illinois; editor of Cases on Agency and Employment Relations (Foun- 
dation Press, 1950). 


*Iut. Rev. Srat., c. 52, § § 1-12 (1949). 

*Id. § 1. A bill to increase the homestead exemption from $1000 to $5000, later 
amended to $2500, was introduced in the 1951 legislature. H.B. 107, 67th Ill. Gen. 
Assembly (1951). 

* Id. § 10. 

* Morris Inv. Co. v. Skeldon, 399 Ill. 506, 78 N.E.2d 504 (1948) (sale by bankruptcy 
court); Klosowski v. Klosowski, 266 Ill. 360, 107 N.E. 634 (1914) (execution sale under 
alimony decree); Mueller v. Conrad, 178 Ill. 276, 52 N.E. 1031 (1899) (sale by executor 
to pay debts). 

*Iut. Rev. Srat., c. 52, § 12 (1949). 
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All of these features are objectionable to the creditor, but are not neces- 
i sarily bad for that reason. They have been more or less deliberately im- 
posed by the legislature in order to protect debtors and their families. We 
must therefore look at what the debtor gets in return for the price which 
the creditor has been forced to pay. 


The first thing the debtor gets is one thousand dollars, in cash or kind, 
exempt from execution. That, however, is a very small part of what he was 
intended to get by the framers of the homestead law. Its purposes have 
been accurately stated by the Illinois Supreme Court in these words: 


“It is to secure the householder and his family the enjoyment of a 
home which shall be secure to them against the misfortunes of life, and 
to continue such homestead for the benefit of the surviving husband or 
wife during life, and the children of the householder, if any there be, 
until such children have reached the age of twenty-one years.” ° 


It is for these purposes that the law has required the expensive formality 
of setting off homestead, with the hindrance to alienation which that in- 
volves. But economic evolution has completely nullified this part of the 
homestead’s purpose. When the legislature first set one thousand dollars 
as the amount of the homestead exemption, ’ the average value of an Illinois 
quarter-section farm, including its buildings, was about $1300. * Thus a 
slightly subnormal farm could be free and clear within the exemption. Even 
in 1873, when the legislature last altered the value limit, ° it would probably 
cover a typical equity above the mortgage; quarter-section farms then aver- 
aged in the neighborhood of four thousand dollars. *° 


In 1951, the average value of land and buildings per farm must be at 


*Zachmann v. Zachmann, 201 Ill. 380, 390, 66 N.E. 256, 94 Am. St. Rep. 180 (1903). 
"Til. Laws 1851, p. 25. 


* The following figures on farm values in Illinois are given in 2 U.S. Census oF 
AGRICULTURE 44 (1945). 


Year Average value per farm in dollars 
1850 $ 1,261. 
1870 3,631. 
1890 5,247. 
1910 13,986. 
1930 15,553. 
1940 11,887. 
1945 17,933. 


See also Srewart, Farm Rea Estate Varvuations IN Ixxirnois 546 (U. of I. Ag. Exp. 
Sta. Bull. No. 399, 1934). 

*In 1872, the homestead law was put in approximately its present form, but the 
amount of the exemption was raised to $1500. Ill. Laws 1871-72, p. 478. In the next 
year the amount was reduced again to $1000, where it has remained ever since. Ill. 
Laws 1873, p. 99. 


See note 8, supra. 
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least twenty thousand dollars.** In most urban communities, it is a matter 
of common knowledge that a habitable dwelling cannot be found for under 
five thousand dollars. As a consequence, homesteads can seldom be set off 
today; the entire premises must be sold, and a thousand dollars of the pro- 
ceeds given to the debtor just as in a cash exemption.’* ‘This naturally 
forces the creditor to put up one thousand dollars in cash if he wants to take 
the real estate in satisfaction of his claim. Since this means sending good 
money after bad, he cannot take the risk where the net value of the premises 
(over senior encumbrances, taxes, and the homestead) is questionable. 
Hence, the upshot may be that the debtor retains the property though his 
equity is a good deal over a thousand dollars. But his advantage is pre- 
carious, since an upward movement of the real estate market may bring the 
creditor to his door again, willing this time to invest the thousand. 


Besides the creditor’s and debtor’s interests, those of the general public 
should be considered. As taxpayers and members of the community, we 
are concerned to keep down the number of paupers who must live by relief 
or banditry or some combination of the two. This is why our great- 
grandfathers voted for the homestead exemption. Hence, we have some 
interest in having an effective exemption for debtors’ residences. 


On the other hand, the public are interested in the free alienability of 
real estate. We do not like to have our towns dotted with run-down 
properties which neither the creditor nor the debtor will maintain because 
of a dubious homestead right. For the sake of alienability, we might like to 
do away with property exemptions, and have only gross cash exemptions. 
Furthermore, we are interested in the compulsion of debtors to pay their 
debts, so that credit may be as risk-free as possible. To that end, we might 
like to see no exemptions at all. Thus the general public have some interests 
opposed to exemptions, as well as interests in favor. 


Analyzing the homestead exemption in terms of what we pay and what 
we get, we see that we are paying the price of encumbered titles, in order 
that the debtor may have a secure residence. But debtors do not get a secure 
residence, because of the evolution in real estate values since the amount of 
the exemption was first fixed. If we think a thousand dollars is all we want 
to allow to debtors, we would do well to abolish the homestead as such, and 
allow one thousand dollars in gross to the debtor. 


If on the other hand we think a residence exemption is too important to 
be lost, we should multiply the present figure by about five times. This will 
considerably decrease the incentive for paying debts. We will have to 
choose. The choice is not a very complex one; it is simply a difficult one, 
like the choice between eating and having cake. 


“ The Bureau of the Census reported a figure of $17,933 for 1945 (note 8, supra). 
I believe it is generally agreed that land values have risen more than 20% since that 
time. 


* This procedure is provided for in Itt. Rev. Srat., c. 52, § 12 (1949). 





ress 








PL RRR PaaS 


eres 








PR BREN BLL Sp Vas 








Sprinc] APPRAISAL 99 


THE PERSONAL PROPERTY EXEMPTIONS 


The unlimited exemption for necessary clothing, schoolbooks, Bibles, 
and family pictures ** presents little difficulty. If it were abolished or re- 
duced, the creditor would have little to gain financially. The restriction that 
the articles must be “necessary” probably precludes any extreme abuses in- 
volving mink coats and diamond earrings. 


The general exemption of one to four hundred dollars’ worth of furni- 
ture or other property “ presents simply a problem of amount. This prob- 
ably means about half as much furniture as it meant in 1877, when the 
amount was established. ** Because of changes in the standard of living, in- 
volving innerspring mattresses, refrigerators, radios, and television sets, it 
probably represents a still greater reduction in relation to the prevailing 
conception of a minimum standard of health and decency.** Hence a re- 
examination of the whole problem would be appropriate. 


In an era of recurrently rising prices, it is obvious that the practical 
meaning of the exemption will continue to change. If it is based on a con- 
ception of what a debtor needs to live, it should be revised at frequent 
intervals, to reconcile it with changes in the cost of living. 


WAGES—EXEMPTIONS AND PROCEDURAL OBSTACLES 


Ostensibly, the creditor may proceed by garnishment against his 
debtor’s non-exempt wages or salary.*’ He must, however, give twenty- 


* Id. § 13, J 1. 

“Id. J 7 3-4. 

* This monetary limit was set by Ill. Laws 1877, p. 101, § 1. The section has been 
amended in 1877, 1897, 1923, and 1933 without changing the amount. On the value of 
money, the following figures from the SratisticaL Asstract oF THE Unrrep Srates 303, 
308 (1949) seem relevant. They relate to the general level of wholesale commodity 
prices, and represent indexes based on 1926 values as 100. 


1860 61 1929 95.3 
1865 132 1932 64.8 
1870 87 1939 77.1 
1875 78 1941 87.3 
1880 65 1946 121.1 
1885 60 1947 152.1 
1889 57 1948 165.0 


* Tt will have been noted that the value of farms seems to have multiplied six times, 
while commodities multiplied twice. Presumably this discrepancy results from at least 
two factors: 

(a) Land, being limited in quantity, has increased in price more than commodities, 
of which the quantity tends to increase along with the population. 

(b) The farm values include increases in the total value of buildings, which have 
presumably increased in physical volume and Y paw r person, owing to higher 
standards of living, and more advanced methods of agriculture. 

* Tux. Rev. Srat., c. 62, § § 1, 14 (1949). A proposal to increase the family head’s 
exemption from $20 to $40 was presented to the 1951 Legislature. S.B. 221, 67th Ill. 
Gen. Assembly (1951). 
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four hours’ notice. ** Although the employer is ordered to withhold any 
accrued wages for the next twenty-four hours, ’® he will not necessarily 
suffer any penalty if he pays them out. The statute obliges him to answer 
only as to property in his hands at the service of the writ.*° It provides no 
procedure for getting at what he pays out between notice and service. ** 
Hence the creditor runs the risk of losing even the first week’s wages. As 
to later weeks’ pay, it is settled that the original writ is not effective; the 
creditor must therefore incur the expense of separate writs, separate services, 
and separate proceedings on interrogatories for each subsequent week in 
which he wants to try his chances. *? 


The debtor has various ways of completely defeating any subsequent 
writs. One way, if the employer is cooperative, is to arrange. for advance 
payment of wages, so that there is at no time any balance due him. ** If the 
employer will not do this, he may at least be willing to pay wages daily, so 
that the amount due at any one time is too small to be worth garnishing, or 
not in excess of the exemption. ** If the employer will do neither, the em- 
ployee may change to a more cooperative employer, or to one whom the 
creditor cannot discover. 


In fact, the wage garnishment is practically useless as a means of catch- 
ing accrued wages in any substantial amount. Its usefulness is based on the 
fact that most employers dislike to be garnisheed, and will threaten to fire 
an employee whose creditors garnishee them. To avoid being fired, the 
debtor may agree to pay a reasonable proportion of his wages each week to 
the creditor. If the employer is willing, a three-cornered arrangement 
may be made, involving an assignment of a portion of wages. *° Or the em- 
ployee may make a wage-earner’s arrangement under Chapter XIII of the 


* Iii. Rev. Srat., c. 62, § 14, J 3 (1949). For other observations on the notice require- 
ment sce Moore, Enforcement against Personalty in the Custody of Third Parties, supra 
pp. 57, 64. A bill to repeal the prior notice provision was introduced in the 1951 legis- 
lature. S.B. 395, 67th Ill. Gen. Assembly (1951). 

* Tit. Rev. Srat., c. 62, § 14, | 3—last sentence (1949). 

* The interrogatories to the garnishee must relate to “the lands, tenements, goods, 
chattels, moneys, choses in action, credits and effects of such defendant, and the value 
thereof, in his possession, custody or charge, or from him due and owing to the said 
defendant at the time of the service of the writ, or at any time after, or which shall or 
may thereafter become due... .”. Tu. Rev. Stat., c. 62, § § (1949) (emphasis supplied). 

“If the plaintiff is dissatisfied with the garnishee’s answer, he may allege the 
garnishee did not fully disclose the assets of the debtor; but this allegation must relate 
to the “time of service,” etc., in the same language used for the interrogatories. Id. § 7. 

* Bliss v. Smith, 78 Ill. 359 (1875); Campagna v. Automatic Electric Co., 293 Ill. 
App. 437, 12 N.E.2d 695 (1st Dist. 1938). 

* Campagna v. Automatic Elec. Co., supra note 22 (expressly declaring that such 
an agreement is not “fraudulent”); Montgomery Ward & Co. v. Tarr, 301 Ill. App. 
602, 22 N.E.2d 867 (1st Dist. 1939) (Abstract). 

The reason for the employer’s cooperative attitude in the Campagna case appears 
to have been his belief that the creditor was making oppressive demands against the 
debtor in a mortgage foreclosure. 

* As, for example, in Bliss v. Smith, 78 Ill. 359 (1875). 

* Wage assignments are valid within limits prescribed by the Illinois Wage As- 
signment Act of 1935, Int. Rev. Srar., c. 48, § § 39.1-39.9 (1949). 











SPRING] APPRAISAL 101 


_ Bankruptcy Act, whereby a portion of his wages, for a period up to three 
years, is applied to his debts. ** The success of the latter alternatives de- 
pends on the willingness of the employer to assume the burdens imposed on 
him. 

To an honest debtor, the situation under state law is almost as unsatis- 
factory as to the creditor. If his creditor is hasty, and his employer 
impatient, he may lose his job, despite his sincere willingness to make pe- 
riodic payments on his debt. The lack of any exemption for the bachelor, 
and the twenty-dollar limit for the head of a family, make it impossible to 
pay the rent and eat unless some form of evasion can be found. It is small 
consolation that a few employers will abet their employees in debt-evasion, 
if his own boss refuses to help him. 


The employee has, fortunately, an escape from his impasse in the bank- 
ruptcy court. There, he may discharge his debts immediately in liquidation 
bankruptcy, *” or through a series of periodic payments under Chapter 
XIII. ** A surprising number of debtors elect the more arduous and honest 
road of periodic payments. *® The chief short-coming of these alternatives 
is that they require resort to the federal courts, which are not conveniently 
available to many debtors. A second short-coming is that the creditor can 
harass the debtor, perhaps costing him his job, before he gets into the bank- 
ruptcy court. 


The innocent bystander in this case is principally the employer, who 
may be subjected to a barrage of writs before the creditor and debtor work 
out their difficulties. He must retain counsel, and will himself incur liability 
if he fails to assert the debtor’s exemption. *° 


**Banxruptcy Act § § 601-686, 11 U.S.C. § § 1001-1086 (1946). I have been 
advised by referees in bankruptcy that one of the principal reasons for recourse to 
“Wage-Earner Arrangements” is the fear of losing a job because of the employer’s 
objection to repeated garnishments. 

* Banxrvptcy Acr § 14, 11 U.S.C. § 32 (1946). 

* Bankruptcy Act § § 601-686, 11 U.S.C. § § 1001-1086 (1946). 

* In addition to the ethical reasons for paying debts, rather than discharging them, 
there are probably other causes contributing to the use of Chapter XIII of the Bank- 
ruptcy Act. Probably creditors or employers sometimes — to debtors that they 
make an “arrangement” without discussing the alternative of outright discharge. The 
initial filing fee for ordinary bankruptcy ($45.00 cash) may act as a deterrent in some 
cases, since the corresponding fee for a wage earner plan may be paid in installments, 
and is in a smaller amount ($25.00 or $30.00). General Bankruptcy Rules, E.D. Ill. 
1947, Rule 7; Bankruptcy Act § 624, 11 U.S.C. § 1024 (1946); General Orders in Bank- 
ruptcy, Ord. 35(4). Finally, 1 am advised that creditors are less likely to a 
objections to discharge under a “plan” in which the debtor has paid part of all of his 
debts. If creditors do not raise objections, referees ordinarily refrain from raising 
them, in conformity with the ruling of the Seventh Circuit Court of Appeals, In re 
Walsh, 256 Fed. 653 (7th Cir. 1919). 

* Chicago & Alton R.R. Co. v. Ragland, 84 Ill. 375 (1877). Cf. Chicago & Alton 
Ry. Co. v. Moore, 117 Ill. App. 147 (3d Dist. 1904) (debtor filed with the garnishee an 
affidavit of his exemption right). The garnishee was held to have properly raised the 
exemption on its own motion in Markus. v. Hart, Schaffner & Marx, 284 Ill. App. 166, 
1 N.E.2d 699 (1st Dist. 1936). 
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The general public may suffer in indirect ways. The forcing of persons 
out of their chosen jobs presumably implies a less effective use of manpower, 
and resort to evasive practices breaks down respect for law and commercial 
honesty. 

The practicability of more efficient and more humane proceedings 
against wages is demonstrated by experience under Chapter XIII of the 
Bankruptcy Act. Here, the court first determines the proportion of his 
wages which a debtor can fairly be asked to pay, makes due consideration 
for exemptions, and orders the employer to pay that amount. ** Apparently 
employers do not find the result burdensome, but on the contrary direct 
their employees to the bankruptcy court to avoid the harassment of garnish- 
ment. *? To effectively relieve the present situation, this procedure should 
be available on the creditor’s initiative, not merely on the debtor’s.** It 
could be efficiently administered by county courts, which are readily avail- 
able throughout the state. ** 


THE INSURANCE EXEMPTION * 


We have referred, in connection with prior exemptions, to the balance 
between the creditor’s rights and the debtor’s. In relation to life insurance, 
the creditor’s rights are almost nil. If the policy is payable to one of the 
debtor’s dependents, even though the debtor retains the power to change the 
beneficiary, it is exempt from process regardless of amount. ** 


The one right the creditor has in such cases is to show that premiums 
were paid “in fraud of creditors,” and recover the amount of these 
premiums.*’ There are two substantial obstacles to obtaining much ad- 
vantage from this exception. One is that most policies are so arranged that 


* Bundschu, Administration of Wage Earners’ Plans in the Bankruptcy Court, 18 
J.N.A. Rer. Bang. 55 (1944) (describing practical operations); Gates, My Practice in 
Chapter 13 Proceedings, 17 J.N.A. Rer. Bank. 95 (1943); Woodbridge, Wage Earners’ 
Plans in the Federal Courts, 26 Minn. L. Rev. 775 (1942) (comprehensive survey); 
Allgood, Wage Earners’ Plan, 15 J.N.A. Rer. Bank. 20 (1940); Note, Wage-Earner 
Plans in Chicago, 8 U. or Cut. L. Rev. 106 (1940) (survey of actual cases). 

See note 31, supra. 

* A similar power to subject the debtor’s wages to the extent that they exceed 
reasonable family requirements, is provided in New York by the Civil Practice Act, 
§ 793. This remedy is in addition to garnishment, which in New York is limited to 
10% of the wage. N.Y. Civin Practice Act § 684. 

“The County Courts are vested with comparable duties under the Insolvent 
Debtors’ Act (Int. Rev. Srat., c. 72, 1949), and were formerly vested with like duties 
under the Voluntary Assignments Act (Int. Rev. Stat., c. 10%, 1934), repealed 1939. 

* See also Moore, Enforcement of Judgments against Personalty in the Custody of 
Third Parties, supra p. 65. 

* Iu. Rev. Srat., c. 73, § 850 (1949). For a review of the laws of other states on 
this subject, see Cohen, Execution Processes and Life Insurance, 39 Cor. L. Rev. 139 
(1939) (chiefly New York); Cohen, Exemption of Life Insurance and the Conflict of 
Laws, 90 U. or Pa. L. Rev. 33 (1941). 

“Try. Rev. Srat., c. 73, § 850 (1949). In relation to fraternal benefit societies, 
there is no express exception even for fraudulently paid premiums: Id. § 925. 
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they will carry themselves by their reserve value after they have been in 
force a number of years; a distressed debtor will probably have made no 
important premium payments within the period when the creditor can prove 
the payment would have been fraudulent. ** 


Furthermore, the payment of a premium by an insolvent is not neces- 
sarily fraudulent. In relation to the homestead exemption, courts have 
held that an insolvent commits no fraud in turning non-exempt assets into 
exempt. *° On the same principle, many courts hold it is no fraud for an 
insolvent to keep up his insurance, at least to a reasonable extent.‘° Al- 
though there are Illinois cases to the opposite effect, ** they were decided 
long ago under an earlier act, and cannot be confidently relied on today. *? 


From the debtor’s point of view, the insurance exemption permits him 
to provide for his dependents, as the legislature intends. But it also permits 
something which it is hard to believe the legislature contemplated. Where 
the power to change the beneficiary is reserved (as it usually is) the insured 
can obtain a loan on his policy (usually with a temporary revocation of 
beneficiary, while the loan is negotiated), and thus supply himself with 
spending money. Hence, if a debtor is willing to submit to some slight in- 
convenience, he can have a supply of cash which is available to him, but not 
to his creditors. The statute imposes no limit on the amount which may be 
so held. 


This peculiar imbalance of dias and creditors’ rights is explained, 
of course, by the desire of the legislatures to protect third parties—the 
beneficiaries of the policies and, perhaps, the insurance companies. But the 
beneficiaries’ protection is illusory, since the debtor can change the bene- 
ficiary and borrow money on his policy. Most of the protection accrues 
to the debtor, and to the insurance companies. Thus we have the interesting 
situation that debtors who put their money into insurance policies have a 


* See, for example, the facts in Doethlaff v. Penn. Mut. Life Ins. Co., 117 F.2d 
§82 (6th Cir. 1941). The debtor insured himself in 1924, and became insolvent in 1933. 
In 1937, when he entered bankruptcy, he had paid $428.49 in premiums while insolvent, 
but accumulated dividends on the policy amounted to $448.06. Thus the premiums 
could have been paid without touching the contract cash surrender value of the policy. 

* Cipperly v. Rhodes, 53 Ill. 346 (1870); cf. Turnbeaugh v. Santos, 146 F.2d 168 
(9th Cir. 1944) (under California law). 

An intimation that the same rule applies to the Illinois personal property exemptions 
appears in Chase v. Local Loan Co., 141 F.2d 299 (7th Cir. 1944). 

*” Doethlaff v. Penn. Mut. Life Ins. Co., 117 F.2d 582 (6th Cir. 1941); Ross v. 
Minn. Mutual Life Ins. Co., 154 Minn. 186, 191 N.W. 428, 31 A.L.R. 46 (1923); Annota- 
tion, 31 A.L.R. 51. For a thorough review of the subject, see Cohen, Creditors’ Rights 
to Insurance Proceeds as Determined by Premium Payments, 40 Cox. L. Rev. 975 (1940). 

“Cole v. Marple, 98 Ill. 58, 38 Am. Rep. 83 (1881); see Houston v. Maddux, 179 
Ill. 377, 53 N.E. 599 (1899). 

“The act under which these cases were decided related to insurance held by a 
wife on her husband’s life; the question therefore was how far a husband could give his 
wife insurance which he was not then entitled to buy for himself. The present Illinois 
statute is more like the one involved in the Doethlaff case (note 40, supra) than it is 
like the statute involved in these old Illinois cases. 
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degree of protection which is unavailable to those who invest in savings 
and loan assocations, or in farm land. 


It is possible that the legislature intended these results. If so, they have 
very effectively attained them. If on the other hand it was their intention to 
protect debtors’ families against the debtors’ untimely deaths, a very dif- 
ferent provision should be made. Policies should be exempt only in so far 
as the beneficiaries are mot subject to change. Or, as an intermediate 
measure, policies where the power to change the beneficiary is reserved 
might be exempted only as to their value in excess of cash surrender. * 


OTHER INTANGIBLE ASSETS 


Aside from wages and insurance, there is no specific exemption for in- 
tangible assets. It would appear that the law-makers, if they have intended 
anything, have intended that the intangible assets of a debtor should be 
available to his creditors. But in practice, most intangible assets are very 
difficult to reach, and some of them are definitely beyond the sweep of 
process. 


We may start with a bank account. In general, it is garnishable. But 
if the debtor has a loan at the same bank it may be set off against the check- 
ing account, even though the bank would have honored the debtor’s check 
for the amount garnished. * 


If the debtor owns corporation stock (and keeps the certificates well 
hidden) there are other problems. The legislature has provided a most 
efficient means for executing on shares, ** but this is doubtfully applicable 
if the corporation is “foreign.” ** Where the corporation is domestic, the 
statutory remedy may fail because the shareholder is “foreign”; the Uniform 
Stock Transfer Act precludes levy unless the certificates are simultaneously 
seized or their transfer enjoined, and no injunction can issue without per- 
sonal service on the shareholder.** Hence, if the corporation and the 
shareholder keep themselves in separate states, the creditor may be forced 


*8 A similar result is reached under the Bankruptcy Act § 70 a (5), 11 U.S.C. § 110 
a(5) (1946), where the policy is not exempted by state law. Ehrhart v. N.Y. Life 
Ins. Co., 45 F.2d 804 (S.D. Ill. 1929). 

“No Illinois case exhibits this precise situation, but it seems fairly inferrable from 
a number of cases: Bank of Commerce v. Franklin 90 Ill. App. 91 (1st Dist. 1899) 
(debtor had deposit on which he could draw for limited purposes; bank entitled to set 
off overdue note); Schmitz v. 75th and Exchange ee Co., 303 Ill. App. 192, 24 N.E.2d 
889 (ist Dist. 1940) (employee’s liability on stock subscription contract set off against 
his claim for wages); Chicago Riding Club. v. Avery, 305 Ill. App. 419, 27 N.E.2d 636 
(ist Dist. 1940) (club’s liability to members on bonds set off against members’ liability 
for dues). 

“Tui. Rev. Srat., c. 77, § § 55-57 (1949). 

“Reid Ice Cream Co. v. Stephens, 62 Ill. App. 334 (1st Dist. 1896) (levy on shares 
in foreign corporation invalid). 

“ Uniform Stock Transfer Act § 13, Int. Rev. Srat., c. 32, § 428 (1949); Elgart v. 
Mintz, 123 N.J. Eq. 404, 197 Atl. 747, 16 N.J. Misc. 289, 199 Atl. 68 (1938) (quashing 
process against shares of New Jersey corporation where holder was in New York). 
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to employ two simultaneous procedures, so timed that the cat will not get 


out of one bag while the other is being readied. ** 


If the debtor owns negotiable notes, not yet due, the statute expressly 
forbids garnishing them. *® Case law has established that the rights em- 
bodied in such notes cannot be obtained by levy, even though the note is 
physically seized, *° and there is little reason to believe that a creditor’s bill 
would work any better. ** Presumably these rules apply to corporate bonds, 
which generally meet the legal tests of negotiable instruments. ** 


Some debtors will be found to have valuable rights under contracts. 
But if the contract is subject to dispute as to the amount owed, or is subject 
to disputed set-offs, it cannot be garnished until the amount is liquidated. °° 
Of course, disputed contracts rights are not usually settled until the moment 
the money is paid over; then it is too late. 


Not infrequently a debtor’s principal asset may be a cause of action in 
tort for personal injuries. With $100,000 verdicts becoming more com- 
mon, ** more creditors are casting hungry eyes at the fabulous wealth of 
their debtors. But $100,000 verdicts are not garnishable. The claim must 
be reduced to final judgment. ** If a settlement is paid at an earlier time, 
there is no moment at which the creditor can reach it. 


Thus many forms of wealth are nearly immune to creditors’ actions 
even though the legislature has disclosed no attempt to exempt them. It 
has simply omitted to provide any means of reaching them. The reason is 
primarily historical. The common law, and its codification in our older 
execution laws, deals with tangible property. It has never quite adjusted 


“See Elgart v. Mintz, supra note 47. 

“Itt. Rev. Srat., c. 62, § 15 (1949). 

° Crawford v. Schmitz, 139 Ill. 564, 29 N.E. 40 (1891). 

* There are no Illinois cases on the subject. In Rhode Island, a statute precluding 
attachment of negotiable instruments was held to bar also a statutory creditor’s bill. 
Berard v. Blais, 56 R.I. 431, 186 Atl. 475 (1936). 

See Britton, Bits anp Notes § 17 (1943). 

* Capes v. Burgess, 135 Ill. 61, 25 N.E. 1000 (1890) (damage claim for breach of 
warranty not garnishable); Harris v. Montag, 247 Ill. App. 89 (ist Dist. 1927) (sales- 
man’s earned commissions not garnishable, where subject to debits in undetermined 
amounts). 

It is not clear whether a claim is garnishable when disputed because of a total 
defense, although the amount of liability (if any) is known. Shraiberg Manufacturing 
Co. v. Boston Ins. Co., 246 Ill. App. 196 (1st Dist. 1927) (claim not garnishable when 
denied on ground of fraud); Wetten v. Horix, 309 Ill. App. 535, 33 N.E.2d 615 (1st 
Dist. 1941) (claim garnishable despite defense of fraud). 

See Verdicts or Awards Exceeding $50,000, 4 NACCA L.J. 280 (1949). 

* As to tort claims in general before judgment, see Lewis v. Barnett, 139 Kan. 821, 
33 P.2d 331, 93 A.L.R. 1082 (1934); Annotation, 93 A.L.R. 1088. There is some 
authority that the claim is not garnishable even after judgment, if an appeal is pending. 
Pacific Gas & Elec. Co. v. Nakano, 12 Cal.2d 711, 87 P.2d 700, 121 A.L.R. 417 (1939); 
Annotation, 121 A.L.R. 420. 

The status of the claim between verdict and judgment has rarely been litigated, 
but is considered in Saper v. Delgado, 146 F.2d 714, 156 A.L.R. 1428 (2d Cir. 1945) 
(claim between verdict and judgment does not pass to trustee in bankruptcy). 
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itself to intangible wealth. In 1874, when our execution laws last had a gen- 
eral revision, several forward-looking provisions were included respecting 
bank bills and gold coin. ** Since then, no serious attempt has been made 
to keep up with the times. 

Meanwhile, the character of individual wealth has been revolutionized. 
Although there are no data on this specific point, common knowledge is 
confirmed in many ways. The urban portion of the population, which 
typically relies much less on tangible wealth, increased from 26% in 1870 
to 57% in 1940.57 In the late thirties, the thirty largest corporations were 
reported to own 52 billions of dollars worth of property in the United 
States. Over 13 of these billions were owned by insurance companies. °° 
Individuals, to be sure, owned the corporations and the insurance companies, 
but they owned them through corporate securities and insurance policies. 
The creditors of these individuals could reach this wealth only if they could 
proceed effectively against these policies and securities. Hence, the diffi- 
culty in enforcing judgments against intangible holdings operates to im- 
munize a vast and evergrowing proportion of the nation’s resources. 


We must make an intelligent and conscious choice as to whether we 
wish the great fund of intangible wealth to enjoy the near-immunity to 
execution which it now does. The decision is a much harder one than with 
respect to other types of property, because it deeply involves the innocent 
bystanders. Intangible wealth, by its nature, consists of obligations and 
equities owed by third persons to debtors. We cannot subject it to execu- 
tion without imposing burdens and risks on third persons—on the banks, 
insurance companies, and corporations who owe the debts or equities. Most 
of this wealth is also the subject of trade and commerce, and cannot be tied 
down without hindering business. 


Corporation stock presents the issue squarely. It could be readily sub- 
jected to execution if a notice filed with any corporation or transfer agent 
would bind the share. But if this were the rule, share certificates could not 
be traded as safely as they now are. Conceivably, traders might feel ob- 
ligated to make search of title as real estate buyers must now do. More 
likely, brokers would simply refuse to deal with customers on whose en- 
dorsement they could not rely. In either event, trade would be somewhat 
encumbered, in order to make creditors’ remedies more effective.®” 


“Tir. Rev. Srat., c. 77, § § 44-45 (1949) (Act of 1874). The legislature sensibly 
provided that the debtor’s gold coin did not need to be put up for sale, like other 
chattels, but could be paid directiy to the creditor in satisfaction of his claim. As to 
bank bills (not legal tender), the creditor did not have to take them at par, but might 
require the sheriff to hold an auction. 

* Calculated from figures appearing in Historican Statistics oF THE Unitep States, 
1789-1945, p. 29. 

® TLyncu, ConceNTRATION OF Economic Power 112 (1946) (based on Report of 
Temporary National Economic Committee). 

“Tt is evidently the desire to make stock certificates more freely “negotiable” 
which has led to the present restriction on process, in Section 13 of the Uniform Stock 
Transfer Act. 
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, There are other mechanisms which could be invoked without materially 
increasing the burden on the “bystanders,” or even with a lightening of that 
burden. These are the receiver or trustee, and the turnover order, as used 
in bankruptcy © and in the “supplementary proceedings” of a few states. ** 
By operation of law, title is transferred to a court officer; the debtor is or- 
dered, under penalty of contempt, to deliver his property and documents 
to the officer. By this procedure, the corporation in which the debtor owns 
shares may be spared inconvenience, or even knowledge, of the creditor’s 
proceedings. If the debtor endorses his certificate to the receiver, as or- 
dered, the corporation may never know there was anything but a routine 
transfer. 

Even where the affair moves less smoothly, and the shares have to be 
immobilized on the corporation’s books, the corporation’s burden is greatly 
lightened by putting the debtor into receivership. The corporation does not 
become, as in a levy or garnishment, an unwilling party to a three-cornered 
fight as to whether the process did or did not catch the shares. Whatever 
the debtor’s rights are, they are transferred by the court’s order to the re- 
ceiver. The corporation may then deal with him as owner. If the debtor 
thinks the shares are not properly subject to creditors’ claims he must argue 
the point in the receivership itself, not in a battle involving the disinterested 
corporation. 

The principal disadvantage in this type of procedure is that it deprives 
the debtor of his game of hide-and-seek with the creditor. More accurately, 
it increases the price of the game by subjecting the debtor to contempt 
penalties if he is apprehended. Since no court is error-proof, there is also 
the danger that a debtor who is in truth innocent will be jailed by a judge 
who has misjudged the evidence. * 

Hence, we can frame another choice. We can attain greater protec- 
tion of creditors, with a reduced burden on innocent bystanders, at the cost 
of imprisoning some fraudulent debtors, and the risk of punishing some 
innocent debtors whom we may mistake for fraudulent ones. 


THE WRIT SYSTEM 


The lawmakers of some past era had great faith in the issuance of 
execution writs. Before a judgment lien is entitled to last for its full seven 
years, an execution must be issued. ** Before a writ of garnishment can be 


Receivers: Bankruptcy Act § 2a(3), 11 US.C. § 11a(3) (1946). Trustees: 
Bankruptcy Act § § 47a, 70a, 11 U.S.C. § § 75a, 110a (1946). Turnover orders: BANK- 
ruptcy Act § 2a(15), 11 U.S.C. § 11a(15) (1946). For a review of problems arising 
under turnover orders, see Maggio v. Zeitz, 333 U.S. 56, 68 Sup. Cr. 401 (1948). 

N.Y. Civic Practice Act § 804; Cohen, Collection of Money Judgments in New 
York: Supplementary Proceedings, 35 Cor. L. Rev. 1007 (1935); Cohen, Collection of 
Money Judgments: Experimentation with Supplementary Proceedings, 36 Cor. L. Rev. 
1061 (1936). 

See Maggio v. Zeitz, 333 U.S. 56, 68 Sup. Cr. 401 (1948). 
® Tit. Rev. Srat., c. 77, § 1 (1949). 
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issued, an execution must be issued and returned unsatisfied. ** Before a 
statutory creditor’s bill can be brought, an execution must be issued and re- 
turned unsatisfied. °° Before a debtor can be asked in supplemental proceed- 
ings what property he possesses, an execution must’ be issued and returned, 
although the very purpose of the inquiry is to find out what he has to 
execute on. * 


In none of these instances is there any requirement that the writ be 
served on anything or anybody, but it must be issued and delivered to the 
sheriff. In practice, it is issued and delivered to the sheriff with no direc- 
tions as to where or how to serve it, and no mileage for going anywhere. 
After a suitable interval, the sheriff returns it to the clerk’s office. Pre- 
sumably he will respond to a hint to return it early. But the creditor must 
avoid laying any basis for a claim that it was returned nulla bona by his 
direction. °7 


Such meaningless nuisances are not uncommon in society. When we 
encounter them in dealing the government, we call them bureaucratic red 
tape, and we murmur of administrative despotism. When they are the 
product of our local law, which we ourselves could with a little energy 
eliminate, it is hard to know what to call them. 


So far as the requirement of prior execution has any effect beyond the 
sale of stationery and multiplication of costs, it results in a most peculiar 
sort of priorities in the property subject to execution. Money in the bank 
and accounts receivable are the last things to be taken in execution, since 
the creditor must first take a pass at real estate and chattels. There is a 
further priority among the latter two, since a statute referring to execution 
on land and chattels requires that “personal property be last taken.” ° 


“Inv. Rev. Srat., c. 62, § 1 (1949). And it is a misdemeanor to proceed against 
wages without the prior judgment. Id. § 4. A proposal to remove the prior execution 
requirement in relation to garnishment was before the 1951 legislature. S.B. 395, 67th Ill. 
Gen. Assembly (1951). 

* Iii. Rev. Srat., c. 22, § 49 (1949). 

“Til. C.P.A. § 73(2), Inn. Rev. Srat., c. 110, § 197(2) (1949). 

“In the 1890's, some creditors’ attorneys had apparently fallen into the practice of 
directing the sheriff in writing to return the execution unsatisfied. Their subsequent 
proceedings were defeated. Scheubert v. Honel, 152 Ill. 313, 38 N.E. 913 (1894) 
(creditor’s bill dismissed) ; Pecos Irrigation Co. v. Olson, 63 Ill. App. 313 (1st Dist. 1896) 
(garnishment quashed). 

In a more recent case, the creditor’s attorney gave the sheriff a writ without any 
service instructions, and agreed to waive damages for failure to serve. The sheriff got 
the point and promptly returned the writ. The subsequent garnishment was sustained, 
because there was no showing that the writ was returned unsatisfied “upon order of the 

laintiff’s attorney.” Zimek v. Illinois Nat. Gas Co., 370 Ill. 572, 19 N.E.2d 620 (1939). 
F or further details on the requirement of prior execution, see Moore, Enforcement of 
Judgments against Personalty in the Custody of Third Parties, supra p. 56, Moses, 
Enforcement of Judgments against Hidden Assets, supra p. 83. 

* Tut. Rev. Srat., c. 77, § 11 (1949). 
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Thus we have this interesting series of priorities in the application of 


“assets to debts: first, real estate; second, personal property (mostly tangible); 


third, bank accounts and accounts receivable. This is a complete inversion 
of all known principles of business and economics, and even of law in its 
other manifestations. From a business point of view, it is obvious that the 
more liquid assets, which include the accounts, are the ones normally used 
in the payment of debts. This basic idea is evidenced by the customary 
inclusion of bank accounts and accounts receivable at the top of the list of 
“current assets,” which are the assets most available for debt payment. 


From broader economic considerations, the backwardness of the realty- 
chattels-accounts priority is even more marked. The less liquid the asset 
taken, the greater will be the loss on forced sale. This increases the in- 
solvency of the debtor, thereby imposing greater losses on his creditors, at 
the same time that it tends to depress the market for the asset sold. 


As concerns the priority between chattels and realty, the Illinois plan 
does not even correspond with generally prevailing legal patterns. English 
law, while freely permitting levy on chattels, did not permit sale of real 
estate in early times, and still does not.*° In estates of decedents, including 
those under the Illinois Probate Act, real estate is Jast used for the payment 
of debts; chattels must be exhausted first. ™ 


How did the law ever get into such a topsy-turvy position? As to the 
current assets, the answer is simple. The common law had no means of 
reaching intangibles, since they could not be seized. For them, creditors 
had to resort to equity; and courts of equity, in accord with well-established 
tradition, required exhaustion of the legal remedy first. Garnishment and 
supplementary proceedings are statutory codifications of equity procedures, 
in which was mechanically incorporated the requirement of a prior exhaus- 


“Current assets” have been authoritatively defined as those assets “which in the 
regular course of business will be readily and quickly realized, together with such 
additional assets as may readily be converted into cash without impairing the business 
or enterprise.” Paton, AccounTANT’s Hanpsook 38 (3d ed. 1943). 

The “current assets” are customarily used in formulating the “current ratio,” a 
test of the highest importance for determining “current credit strength.” Id. 76. 

The same source shows that current assets include the following items: 

1, Cash 

2. Temporary investments 
3. Receivables 

4. Inventories 

5. Prepayments. 

Notice that the first three items in this list are the Jast reached by legal procedures. 
Land is wholly excluded, being a “fixed asset” in most enterprises. 

1 GLENN, FRAUDULENT Conveyances § § 17b, 18 (rev. ed. 1940). The common 
law procedure with respect to the debtor’s lands was to sequester the rents and profits 
until the debt should be paid from them. Ibid. 

"Til. Probate Act § 225, Int. Rev. Srat., c. 3, § 379 (1949). 
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tion of the legal writs.*? This inversion may be justified on the further 
ground that procedures which involve an innocent by-stander (the garnishee) 
should be used less freely that those which can be handled between creditor 
and debtor alone. But this defense would be an afterthought; the origin 
of the inverse priority is clearly historical rather than functional. 


The inverse order between personal property and realty is more mys- 
terious. In the early American colonies, the English law precluding any 
process against real estate prevailed until 1732.%* In that year, the rule that 
real estate could be levied on like personalty (with no priority between 
them) was enacted for the “British plantations in America.” * Some states 
still adhere to this system, but a majority appear to have reverted to a modi- 
fied version of the English law, requiring personalty to be taken before 
realty. * Illinois appears to stand alone in reviving the English rule with 
reverse English. 


Execution priorities in Illinois law made their appearance in our first 
execution laws, in 1819.'’ The statute of that year gave the defendant the 
privilege of pointing out what property he wanted taken first, ** but gave a 
specific deferment (presumably whether claimed or not) for the home place 
(“the messuage . . . upon which the defendant is chiefly seated”). 7 


In 1825, two important changes were made. *° The primary right to 
designate which property should be first taken was shifted from the debtor 
to the creditor. At the same time, the creditor was restricted by the require- 
ment that “personal property,” as well as the residence, should be “last 
taken.” * Thus the creditor obtained the new right of selecting what he 
would take, while the debtor received the new protection that the creditor 
must take the personal property, as well as the residence, last. It seems 


* 1 Guenn, Frauputent Conveyances § 35 (rev. ed. 1940). 

* This history is carefully reviewed in Hanson v. Barnes, 3 Gill. & J. (Md.) 359, 
22 Am. Dec. 322 (1831). 

“Stat. 5 Geo. II, c. 7 (1732). The law applied to “Houses, Lands, Negroes, and 
other Hereditaments and Real Estates.” 

* 1 GLENN, FraupuLENT Conveyances § 18 (rev. ed. 1940); 33 C.J.S. Executions 
§ 100. 

* Illinois is the only jurisdiction cited for this view in 33 C.J.S. Executions § 100, 
which cites large numbers of states for the other alternative views. 

"Til. Laws 1818-19, p. 177. 

*Id., at 181, § 14. 

” Id., at 178, § 3. The precise relationship of these two forms of debtor protection 
is puzzling. If the debtor pointed out the residence to be first taken, was the sheriff 
still bound by the admonition to take it last? Was the deferment of the house designed 
to operate only when the debtor neglected to designate his own preferences? I have 
found no answer. These two sections seem to have been drawn without reference to 
each other. 

“Til. Laws 1825, p. 151. 

™ Id., at 154, § 9, proviso: “That the plaintiff in any execution may elect on what 
property he will have the same levied, except on the land on which the defendant 
resides, and his personal property, which shall be last taken.” 
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likely that the legislators were using “personal property” in the laymen’s 


~ sense of “personal belongings,” but this is a mere conjecture. 


When the homestead exemption was introduced in 1851, *? no im- 
mediate change was made in the deferment provisions. But when the home- 
stead exemption was revised to approximately its present form, in 1872, ** 
the deferment of the residence was eliminated. ** Presumably the legislators 
supposed that since the residence was to be exempt, there was no reason why 
it should also be deferred. 


The personal property exemption waited until 1877 for its revision to 
approximately the present form. ** At this time, the relationship of exemp- 
tions to deferments was apparently overlooked; at least, it remained un- 
changed. Thus the law has evolved from a deferment of the residence, but 
not personal property, to a deferment of personal property, but not the 
residence. 


The best that can be said for the personal property deferment is that it 
does not amount to much. The courts have indicated that the defendant 
cannot take advantage of it except by pointing out some real property on 
which execution should be first made. ** But where the debtor does so, he 
can force the creditor to let go of a bank account~a very reasonable source 
of payment—and pursue the debtor’s land. * 


The writ system, together with its priorities, means to the creditor a 
considerable embroilment in procedural expense and procedural pitfalls. 
To the debtor, it seems to offer no advantage except that it affords him 
means of delay, and of carping at his creditor’s procedural techniques. For 
the general public, it means a little more expense in maintaining the courts, 
a minute increase in the cost of credit, and a general sense of amazement at 
the questions over which lawyers can quibble. 


There is an obvious opportunity here for the bar to do with post- 
judgment procedures what it has long since done with pre-judgment pro- 
cedures—to consolidate them into a single form of action, in which any 
type of relief can be sought and obtained. The backbone of the procedure 


“Til. Laws 1851, p. 25, § 1. 

* Ill. Laws 1871-2, p. 478, § 1. 

“ Id., at 506, § 11. 

* Ill. Laws 1877, p. 101, § 1. Earlier statutes had exempted a long list of specific 
items, which was frequently lengthened by the legislature. It started in 1819 with one 
bed, one spinning wheel, one cow, and reasonable furniture (Ill. Laws 1819, p. 160, § 1). 
Four years later, agricultural premiums were added (Ill. Laws 1823, p. 71). By 1873, 
the list also included a sewing machine, tools, professional books, two stoves, three 
months’ supply of food and fuel, one calf of the previously allowed cow, two swine, a 
yoke of oxen (or two horses), cemetery lots, and tombs. (Ill. Laws 1873, p. 101, § 13). 

“See Bingham v. Maxcy, 15 Ill. 290 (1853) (deferment of residence, under law 
prior to 1872, waived by failure to point out other realty to be first taken). 

* Kelly v. Marks, 264 lll. App. 402 (1st Dist. 1932). 
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(rather than the tail) should be oral examinations, turnover orders, and 
(where appropriate) receiverships. If a debtor does not pay his judgment 
debts, a creditor should have the immediate power to subject him to oral 
examination, and the court should be permitted then and there to order him 
to assign his bank accounts, hand over his safe deposit keys, and indorse 
his share certificates. Not only would execution be greatly speeded, but 
the burden on innocent bystanders would be greatly reduced. If, for ex- 
ample, a debtor were ordered to sign a check for the balance in his bank 
account, the burden on a bank would be much less than when a writ of 
garnishment must be sent out. This sort of proceeding is effectively used 
in courts of bankruptcy. ** With modifications, it resembles the practice 
authorized in supplementary proceedings in New York State ® and in 
Illinois Municipal Courts. 


IMPRISONMENT AND RELEASE ® 


The strangest piece in the creditor’s arsenal of remedies is his right to 
imprison the judgment debtor, which survives despite the popular impres- 
sion that Charles Dickens abolished it. * 


If the defendant has been adjudged guilty of a malicious tort, the 
creditor is entitled to a writ of capias ad satisfaciendum as a matter of 
course. °° He is then entitled to the satisfaction of keeping the debtor in 
jail up to six months, crediting the debtor with $1.50 on the judgment for 


* Bankruptcy referees report that employers who refuse to stand for garnishments 
are willing to pay wages to a trustee pursuant to wage-earner arrangements under the 
Bankruptcy Act. Bundschu, Administration of Wage Earners’ Plans in the Bankruptcy 
Court, 18 J.N.A. Rer. Bank. 55 (1944); Gates, My Practice in Chapter 13 Proceedings, 
17 J.N.A. Rer. Bank. 95 (1943); Allgood, Chapter XIII: Wage Earners’ Plans, 15 J.N.A. 
Rer. Bank. 20 (1940). 

N.Y. Civic Practice Acr § § 793-94. For a description of difficulties in New 
York before the adoption in 1935 of this provision, see Cohen, Collection of Money 
Judgments in New York, 35 Cot. L. Rev. 1007, 1038 (1935). 

“Tix. Rev. Srat., c. 37, § 424 (Chicago Municipal Cr.), § 485a (other municipal 
courts) (1949). For a discussion of supplementary proceedings in Illinois see Moore, 
Enforcement of Judgments against Personalty in the Custody of Third Parties, supra 
p- 67; Moses, Enforcement of Judgments against Hidden Assets, supra p. 84. 

"Since this symposium deals with enforcement of judgments, I omit consideration 
of the pre-judgment procedure of capias ad respondendum, or holding to bail (Int. Rev. 
Srat., c. 16, § § 1-26, 1949). 

“The constitution of Illinois forbids execution by imprisonment, with express 
exceptions for cases of (1) refusal to deliver up the debtor's estate, and (2) strong 
presumption of fraud. Int. Const. Art. II, § 12. There is implied a third exception, 
covering obligations ex delicto, which are not “debts.” Petition of Blacklidge, 359 Ill. 
482, 195 N.E. 3 (1935). The exceptions are further narrowed by statute to cases of 
(1) refusal to deliver up the debtor’s estate, and (2) malicious torts. Inu. Rev. Srat., 
c. 77, § 5 (1949). The fraud exception is utilized only for arrest before judgment. IL. 
Rev. Srart., c. 16, § 1 (1949). 

** Marshall Field & Co. v. Freed, 269 Ill. 558, 109 N.E. 1018 (1915); People ex rel. 
Mark v. Walker, 286 Ill. 541, 122 N.E. 92 (1919). 
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each day he stays in jail.®* Meanwhile, the plaintiff pays the debtor’s 


~ board. *° At the end of six months, if the debtor will schedule his property, 


he must be discharged regardless of the amount of the judgment. °° 


In cases of contractual judgments, and non-malicious torts, the creditor 
may also have the pleasure of sending the debtor to jail, provided he has 
first caused execution to be personally served on him with a demand for 
non-exempt property. *’ But in these cases the debtor need not spend even 
six months within walls. He needs only to schedule his property, assign that 
part which exceeds his exemptions, and go free. % 


On paper, imprisonment appears to fill the glaring gap in collection 
procedures—the gap occupied by debtors whose property is immune to the 
standard execution procedures, or whose property is concealed and con- 
veyed away. If the debtor’s property schedule is untrue, the creditor is 
given the right of contesting it, and keeping the debtor in jail if he proves his 


“Ii. Rev. Srat., c. 72, § 33 (1949); see Subim v. Isador, 88 Ill. App. 96, 100 (Ist 
Dist. 1900). 

Although this provision is found in the Insolvent Debtors chapter of the Revised 
Statutes, most of which applies only to non-malicious debtors, the Supreme Court has 
declared that sections 29-33 of the chapter apply to all capias cases. See Lambert v. 
Wiltshire, 144 Ill. 517, 519, 33 N.E. 358 (1893); cf. Stroheim v. Deimel, 77 Fed. 802 
(7th Cir. 1897). ‘ 

If the debtor does not stay in jail long enough to work off the entire debt at $1.50 

r day, he will be entitled to credit for as many days as he remains in prison. Hanchett 
v. Weber, 17 Ill. App. 114 (1st Dist. 1885). 

* Tur. Rev. Srat., c. 72, § 29 (1949). See Lambert v. Wiltshire, 144 Ill. 517, 33 
N.E. 358 (1893); Stroheim v. Deimel, 77 Fed. 802 (7th Cir. 1897). And see facts in 
Peiffer v. French, 376 Ill. 376, 33 N.E.2d 591 (1941). 

The amount of the board bill is set by the county board, Int. Rev. Srat., c. 53, § 71 
(1949). It is then added to the amount of the judgment against the jailed defendant. 
Id. c. 72, § 31. Since the debtor works off his debt at only $10.50 a week, and acquires 
new debt at the rate of his board bill, he must make little progress at 1951 food prices. 
A recent a item reports that Piatt County now allots $10.50 a week per prisoner 
for jail food (Champaign News-Gazette, Jan. 27, 1951, p. 1). Another news item 
reports Chicago jail board as $4.50 a week (/d., Jan. 24, 1951, p. 1). 

Earlier cases have shown it to be $4.00 a week in a case decided in 1941 (Peiffer v. 
French, supra), and $3.50 a week in a case decided in 1897 (Stroheim v. Deimel, supra). 

* Tur. Rev. Srat., c. 77, § 68 (1949); Id. c. 72, § 33. 

It has been queried whether the six months provision of the Insolvent Debtors 
chapter (c. 72) applies to malicious tort-feasors. See Subim v. Isador, 88 Ill. App. 96, 
100 (1st Dist. 1900); Note, Imprisonment for Civil Judgments in Illinois, infra p. 157. 
This question is obviously academic as to imprisonment under court-of-record judg- 
ments, since Chapter 77 contains its own six-month limit for those cases. It is relevant, 
however, to cases arising from Justice Courts. 

Dicta in Lambert v. Wiltshire and Stroheim v. Deimel (supra, note 93) indicate 
that this relief provision of the Insolvent Debtors chapter applies to malicious tort- 
feasors as well as to others. Further impetus will be supplied by the current disposition 
of courts to restrict the scope of the capias even in malice cases. See Peiffer v. French, 
376 Ill. 376, 379, 33 N.E.2d 591, 592 (1941). 

“Tuy. Rev. Srat., c. 77, § § 65-66 (1949); Morris v. Schwartz, 326 Ill. App. 274, 61 
N.E.2d 690 (ist Dist. 1945) (with extensive historical analysis). 

* Tur. Rev. Srat., c. 72, § 2 (1949). 
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point. °° In practice, the remedy seems to have no value in non-malice cases. 
Probably the state of public opinion regarding imprisonment is such that all 
factual questions are resolved in the debtor’s favor. Where it is used at all, 
it is probably useful chiefly to intimidate those debtors who have no access 
to lawyers, and who can therefore be frightened into paying out of their 
exempt assets, or raising money from their friends. *° 


In malice cases, the remedy has some usefulness to creditors, since many 
debtors will prefer sacrificing even their exempt assets to passing six months 
in jail. Hence, if a debtor has money, or means of raising it, he may be 
induced to pay by this method. At least, some lawyers make use of it for 
this purpose. Others may do so in order to satisfy their clients’ desire for 
revenge. *°' But a debtor with sufficient nerve, or acclimation to jail life, 
can outlast the creditor, who will derive no benefit from paying the 
debtor’s board for six months. 


From the debtor’s viewpoint, the law on arrest presents an extremely 
unpleasant threat, even though he can usually use it to defeat the creditor if 
he has the fortitude. However honestly he intends to pay, he may be sud- 
denly arrested and subjected to the insult of confinement. In this respect, 
the capias is unlike the commitment under an equity decree, which must not 
take place until the debtor has violated a specific order of the court with 
which he can comply.*°? Furthermore, he may be induced to trade his 
exemptions for his liberty.*°** The net effect may be to deprive a debtor 


of exemptions against claims for malicious torts. If the debtor is unadvised 
by counsel, he may surrender exempt property in other cases, too. 

The present state of the law seems therefore to give very little real 
benefit to either creditor or debtor. Rather, it invites them to twist each 
others’ arms until one cries quits. 


“Itt. Rev. Srat., c. 72, § § 7-8 (1949). 

™ Fight lawyers with different types of private practice have been questioned on 
this subject. Although 7 of the 8 have had experience with the capias ad respondendum 
and 4 of the 8 have had experience with the capias ad satisfaciendum in tort cases, none 
of the eight have had experience with the ca. sa. in contract cases. 

However, 3 out of 7 lawyers in legal aid work have encountered the ca. sa. in 
contract cases; all 3 consider it rare. 

Of the 8 lawyers answering on their private practice, 3 have made occasional 
use of the ca. sa. in tort cases. They have used it “to enforce payment from a debtor 
able to pay”; one added the additional purpose of inducing the debtor’s family and 
friends to chip in. Two, who have never used the ca. sa., believe it is used to induce 
payments by the debtor’s family and friends, and to punish the debtor. 

Of the 7 lawyers with legal aid experience, 6 believe the ca. sa. is used in part to 
enforce payment from debtors who have the means, 7 believe it is used in part to 
induce action by friends and relatives, and 5 believe it is used in part for purposes of 
punishment. 

™ Tudor v. Firebaugh, 364 Ill. 283, 4 N.E.2d 393 (1936). Cf. Maggio v. Zeitz, 333 
US. 56, 68 Sup. Cr. 401 (1948) (turnover order in bankruptcy). 

**Iilinois exemptions are given not only from “debts,” but from “execution” 
without regard to the kind of claim. Int. Rev. Srat., c. 52, § § 1, 13 (1949). 
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The general public has even less to gain from the spectacle. There can 
‘be no doubt that imprisonment for non-payment of private obligations is 
repulsive to most of the community. It is particularly so when it may be 
used as a means of venting spleen, or extorting a debtor’s last dollar, rather 
than for collecting debts from the assets which the law regards as fit for that 
purpose. When it happens, it breaks down respect for justice. 


It does not follow, however, that imprisonment should be forthwith 
abandoned. *°* We have seen that a man may be comfortably provided 
with both principal and income, and yet be immune from the ordinary 
methods of debt collection. Against such persons, the creditor’s one re- 
maining weapon is the capias. It is a blunderbuss, to be sure. But perhaps 
we should provide the creditor with a substitute before we deprive him of 
his one remaining firearm. 


BALANCING THE INTERESTS: CREDITORS, DEBTORS, 
AND BYSTANDERS 


At every point in the law of debt collection, the problem of balance 
presents itself. In earlier times, the creditor had decidedly the better of it, 
since he had his choice between imprisoning the debtor, or seizing his 
goods, or both. As the law grew, real estate also became subject to execu- 
tion. 

Starting with the nineteenth century, we see the growth of debtor 
protection. First came inhibitions on imprisonment, which have accum- 
ulated to make the capias almost obsolete. Along with them came various 
forms of release from debt, in limited forms under state law, and more 
broadly under bankruptcy law. At about the same time, exemptions were 
developing, first in limited amounts for bare necessities, and later for un- 
limited amounts of special kinds of property deemed humanitarian in 
purpose, like veterans’ benefits, and insurance. *°° 


Conceivably the rights of creditors may continue to shrink, until they 
disappear entirely. In the field of unsecured retail credit, they have nearly 
done so already. Most of such credit is now extended not on the basis of 
what the debtor has, but on the basis of his credit rating. This is based 
partly on his assets, but rather more on his past record of payment. It may 
be that business could operate fairly well on this basis with no creditors’ 
rights at all. Their former function would be fulfilled by a combination 


Of 8 lawyers reporting on their private practice, the tally of opinions on the 
ca. sa. was: for no change, 2; for restriction, 1; for expansion, 1; for abolition, 4. 

Of 7 lawyers answering from legal aid experience the vote was: for restriction, 5; 
for abolition, 2. 

** A thorough history and survey of exemptions may be found in an unpublished 
thesis, Dittavou, THe History AND DevELOPMENT oF ExempTION LecisLaTion (U. of I. 
Law Theses, 1910-14). More available to most readers is 1 GLENN, FrauDULENT Con- 
VEYANCES § § 165-193 (rev. ed. 1940). 
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of credit ratings, credit loss insurance, and a higher percentage of gross 
margin in the selling price of goods. 


In the field of torts, the decline of creditors’ rights has more drastic re- 
sults. Auto accident victims have no opportunity to secure a credit rating 
on the drivers who are going to run into them. To protect the victims, we 
try to compel payment by indirect methods like the suspension of drivers’ 
licenses, and compulsory insurance. We are also seeing an extensive de- 
velopment of social services to take care of the: injured at public expense, 
instead of at the expense of the tort-feasor. It is doubtless because of these 
services that we survive as well as we do without the effective creditors’ 
remedies which seemed important to an earlier generation. 


It would be foolish to argue that our society would collapse if creditors’ 
rights continue to shrink. What we can predict, however, is that the shrink- 
age of creditors’ rights will be accompanied by the decline of other elements 
of what we might call the “man-to-man” society. We have already seen 
the decline of the independent retail grocer, who gave credit to his cus- 
tomers, and received credit from his wholesaler. He is being replaced by 
the chain store, which collects cash from customers, and pays cash to its 
suppliers. No doubt the elemination of credit is one of the “economies” of 
this form of organization. The diminution of creditors’ right, and increased 
protection of debtors, is harmonious with the chain store trend. 

In the auto accident field, we have the development of insurance. Di- 
rectly or indirectly (by compulsory insurance, or financial responsibility 
laws), most drivers are being impelled to carry liability insurance. The need 
for these laws came in large part from the non-payment of accident damage 
claims by judgment-proof debtors. Thus we may regard the complicated 
system of liability insurance, with its administrative expense and government 
regulation, as substituting in part for the more rigorous system of effective 
sanctions against judgment debtors. It is a smoother, more painless system, 
but also a much more cumbrous and expensive one. 


These two illustrations—the chain store system, and the liability insur- 
ance system—illustrate how society may learn to organize itself to eliminate 
personal responsibility, and substitute a structure of cushions and buffers. 
Indeed, society is already organizing itself in this way. 

On the other hand, society could also be organized to restore a sub- 
stantial measure of personal responsibility, without returning to the debtor’s 
prison and poor-house, from which it has been fleeing with more haste than 
planning. While debtors have social security, do they need homesteads 
too? Perhaps a distinction should be drawn between those who are outside 
the social security system, and therefore have a greater need for home- 
steads, and those who are in it. 

The insurance exemption raises a similar question. Should a man be en- 
titled to homestead, plus the exemption of his future earnings, plus his 
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_insurance? Or if he is permitted to retain his insurance, should he be obliged 
to surrender some part of his future earnings? Significant experience in this 
field is accumulating under Chapter XIII of the Bankruptcy Act, where 
many debtors devote a portion of their earnings, for a period up to 3 years, 
to pay past debts. *°* A somewhat similar proceeding is used in New York, 
to take up to 25% of a debtor’s income, depending on what his family can 
dispense with, for the payment of debts. *°* 


What seems to be needed is a judicial proceeding in which a judge de- 
termines the extent to which a debtor can reasonably be required to pay— 
within statutory limits—and makes the orders necessary to require that de- 
gree of payment. Consideration could properly be given to the need of the 
plaintiff, as well as of the defendant. For example, if the plaintiff is the 
widow of a man killed by the defendant’s negligence, the debtor might rea- 
sonably be required to contribute some part of the value of his own 
insurance, as well as some of his current wages. 


The benefits of such a tightening of debtor laws would be to encourage 
caution among debtors as well as among creditors, and to diminish the need 
for further expansion of credit insurance and compulsory liability insurance. 


THE ABDICATION OF STATES’ RIGHTS 


The obsolescence of Illinois execution laws would be intolerable, ex- 
cept for the fact that few really depend on them. Any real showdown 
between debtor and creditor moves into the bankruptcy division of the 
United States District Courts. For the creditors, there are many advantages 
there. Referential payments to other creditors are set aside.?°* A vigorous 
and modern fraudulent conveyancing law becomes available.*°® Special 
types of assets which are immune to Illinois execution, such as exchange 
memberships, pass to the receiver or trustee in bankruptcy. **° The trustee 
acquires title to the bankrupt’s negotiable instruments, which there is no 
known way of reaching under local law. ** 


* See note 31, supra. Some experts have recommended that certain types of bank- 
rupts be given a discharge only on the condition that they devote a portion of their 
future earnings to b pigeon of past debts. Symposium (McKenzie, Glenn, Woods, 
Oglebay), Suspended or Conditional Discharges, 19 J.N.A. Rer. Bank. 45 (1945). 

17 N.Y. Civit Practice Act § 793. 

Bankruptcy Act § 60, 11 U.S.C. § 96 (1946). 

™ Bankruptcy Act § 67d, 11 U.S.C. § 107d (1946). The provisions of this sub- 
section correspond substantially to the Uniform Fraudulent Conveyance Act, 9 U.L.A. 

™° Barclay v. Smith, 107 Ill. 349, 47 Am. Rep. 437 (1883) (seat on Board of Trade 
not subject to creditor’s bill); Press & Co. v. Fahy, 313 Ill. 262, 145 N.E. 103 (1924) 
(same le stock exchange seat); Board of Trade v. Johnson, 264 US. 1, 44 Sup. Ct. 
232 (1924) (seat on Chicago Board of Trade passes to trustee in bankruptcy). 

™ Bankruptcy Acr § 70a(5), 11 U.S.C. § 110a(5) (1946) (all transferable property 
passes to trustee); In1. Rev. Srat., c. 62, § 15 (1949) (no garnishment of negotiable 
re oy before due); Crawford v. Schmitz, 139 Ill. 564, 29 N.E. 40 (1891) (levy on bond 

eld ineffective). 
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Bankruptcy nas advantages for the debtor, too. If he is honest, he wel- 
comes the opportunity to distribute his assets fairly and equally among those 
entitled. *1* If he has been free of criminal or fraudulent practices, he will 
get a discharge, which means that his future earnings and wages will be 
immune from attack."* If he wants to arrange a gradual payment of all 
or part of his debts, out of future earnings, there are mechanisms for this 
purpose. *?* He can also get protection from recurrent garnishments and 
levies, without which no one cares to do business with him or even hire 
him. 225 


It is doubtless because of bankruptcy that Illinois execution laws have 
been suffered to fall into such complete neglect. Since 1898, the arena of 
conflict between debtors and creditors has been in the federal courts, not the 
state courts. There has been, moreover, a mistaken impression that the 
existence of a bankruptcy law precludes the state from adopting any general 
plan for the administration of debtors’ estates. A useful assignment law, **° 
whose validity and effect had been upheld by the Supreme Courts of the 
state and nation, **’ was declared by the Illinois Court to be “suspended” 
by the Bankruptcy Act of 1898.12* In 1939 it was repealed, presumably on 
the theory that it was obsolete. 11° 


The neglect of state legislation is a mistake, on two grounds. In the 
first place, federal law refers to and incorporates local law on many points. 
However irrational and outmoded the state exemptions may be, they are 
effective in bankruptcy proceedings. 12° Likewise, the creditor is dependent 
on state law to invalidate fraudulent conveyances which are over a year 
old, ** and to annul imperfect mortgages, deeds, and pledges. *** 


“* The nullification of judgment and execution liens obtained within 4 months 
(Bankruptcy Act § 67a, 11 U.S.C. § 107a, 1946) negatives any advantage obtained by 
those creditors who have pushed their claims ahead of others. 

™ Bankruptcy Act § § 14, 17, 11 U.S.C. § § 32, 35 (1946); Local Loan Co. v. 
Hunt, 292 U.S. 234, 54 Sup. Cr. 695 (1934) (discharge frees wages earned after bank- 
ruptcy, even though previously assigned under contract enforceable by Illinois law). 

™ Bankruptcy Act c. 13, § § 601-686, 11 U.S.C. § § 1001-1086 (1946). 

™ See Local Loan Co. v. Hunt, supra, note 113. 

*° Til. Laws 1877, p. 116, formerly Inu. Rev. Srat., c. 10% (1934). 

™ Preston v. Spaulding, 120 Ill. 208, 10 N.E. 903 (1887); White v. Cotzhausen, 129 
US. 329, 9 Sup. Ct. 309 (1889). These cases held that when a general assignment was 
accompanied by contemporaneous preferential transfers, the latter preferences were 
invalid. 

™ Harbaugh v. Costello, 184 Ill. 110, 56 N.E. 363 (1900). For comment on this 
case, see note 123, infra. 

“*Tll. Laws 1939, p. 1175. The repealer was part of a law repealing numerous 
unrelated transitory or obsolete statutes. 

2 Bankruptcy Act § 6, 11 U.S.C. § 24 (1946); Lockwood v. Exchange Bank, 190 
US. 294, 23 Sup. Ct. 751 (1903); C.B.&Q.R. v. Hall, 229 US. 511, 33 Sup. Cr. 885 
(1913). 

1 Bankruptcy Act § 67d (2), 11 U.S.C. § 107d (2) (1946). 
™ Bankruptcy Act § § 60a, 70c, 70e, 11 U.S.C. § § 96a, 110c, 110e (1946). 
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; In the second place, it is now clear that a state law regulating debtors’ 
estates may go a long way without conflicting with the Bankruptcy Act. 
Assignment laws far more drastic than that of Illinois were sustained by the 
United States Supreme Court in 1933. +? 


For small debtors, in most parts of the state (outside Chicago) the 
federal courts are too far away for cheap and convenient service. Their 
affairs could be more expeditiously handled in the circuit or county courts 
of the county in which they live. 

The present situation illustrates the observation of Governor Arnall 
that states’ rights are not suffering so much from strangulation as from 
atrophy. They need to be used. If we in Illinois are interested in exercising 
our sovereignty, we have a good starting point in our 75-year old debtor- 
creditor laws. While our laws have been gathering moss, the federal 
bankruptcy system has been twice revised from top to bottom, and vigor- 
ously amended on many other occasions. 


If states continue to neglect their debtor-creditor laws, the federal 
government will have no choice but to broaden the bankruptcy act, and 
exclude state action. It is intolerable to administer in bankruptcy a system of 
exemptions and lien rights which have become obsolete and meaningless. 
The process of encroaching on the state field has already begun in the mat- 
ter of fraudulent conveyances. *** The drastic provisions of Section 60 of 
the Bankruptcy Act were designed in part to remedy the deficiencies of 
states whose recording laws gave no protection to creditors. }*° 


CONCLUSION 


Looking back over the Illinois laws on collection of judgments, we can 
say that they are rather closely attuned to the Illinois of young Abe 
Lincoln—an Illinois of farms and cattle, and land at five dollars an acre. 


™ Pobreslo v. Boyd Co., 287 US. 518, 53 Sup. Ct. 262 (1933); Johnson v. Star, 
287 US. 527, 53 Sup. Ct. 265 (1933). The doctrine that the Illinois assignment law was 
suspended (supra, note 118) appears to have accorded with authority in 1899, when it 
was decided. See Williston, The Effect of a National Bankruptcy upon State Laws, 
22 Harv. L. Rev. 547, 551 (1909). But it had been tacitly overruled by the Pobreslo 
and Jobnson cases (above) by the time the statute was repealed, in 1939. 

Entirely aside from its doctrine regarding suspension of the statute, Harbaugh v. 
Costello appears to have reached an unnecessary result on its facts. In like cases, the 
United States Supreme Court had held that the assignment would be given its common 
law effect, even though it could have no statutory effects. Mayer v. Hellman, 91 US. 
496 (1875); Boese v. King, 108 U.S. 379, 2 Sup. Ct. 765 (1883); Williston, supra, at 559. 

™ Most states have a fraudulent conveyancing law patterned on a statute of Queen 
Elizabeth (13 Eliz., c. 5, 1570). Only a few have adopted the Uniform Fraudulent 
Conveyance Act. Hence, Congress was impelled in 1938 to include the major pro- 
visions of the UFCA in the Bankruptcy Acr § 67d, 11 U.S.C. § 107d (1946). 

™ See Mclaughlin, Defining a Preference in Bankruptcy, 60 Harv. L. Rev. 233 
(1946), and others of the innumerable articles on “Sick Sixty.” 
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They are attuned also to the procedure of that era—a procedure in which a 
few common-law writs were sufficient to cover most of the types of situa- 
tions which repeated themselves year after year. 


At the few points where they have been revised, they have been revolu- 
tionized. From the idea that a man should pay his debts with his freedom, 
they seem to have vaulted, as in the case of the insurance exemption, to the 
idea that he should not be forced to pay them at all. This may indeed be 
the point of view to which we are coming; but the position is worth con- 
sidering carefully before we fall into it through mere absent-mindedness. 


For the most part, society has grown into a pattern in which the present 
execution laws are important. It is high time to revise them from top to 
bottom, if we want out state courts to render justice in this field. We may, 
however, suffer progressive paralysis in the Illinois law of creditors’ rights 
without paralyzing all business life. Business will evolve various substitutes 
tor debt enforcement, and the federal government seems quite willing to 
occupy the legislative field abandoned by the states. 








RELIEF FROM JUDGMENTS 


BY RAY I. KLINGBIEL * 


A MATURE SYSTEM OF LAW requires that there be some means by 
which certain judgments and decrees may be set aside in the interest of 
justice. Under the Anglo-American dual system of law and equity, separate 
devices were developed to accomplish this purpose. In this article the prin- 
cipal emphasis will be placed on opening and vacating judgments at law, 
followed by a rather short treatment of the equitable doctrines. 


OPENING AND VACATING JUDGMENTS 


The power of a court to open or vacate a judgment is founded upon 
basic principles of right and wrong and is exercised for the prevention of 
injury and the furtherance of justice. 

The interests of society demand, however, that there be a termination 
to every controversy. Courts have no power, after fully deliberating upon 
causes and ascertaining and settling the rights of parties, to add clauses to 
their judgments authorizing the losing party to apply at a subsequent term 
to have the judgment set aside.' If a vacillating, irresolute judge were al- 
lowed to thus keep causes within ‘his power, to determine and redetermine 
them term after term, to bandy his judgments about from one party to the 
other, and to change his conclusions as freely and capriciously as a chameleon 
may change its hues, then litigation might become more intolerable than the 
wrongs it is intended to redress. ? 


The power to vacate judgments is an entirely different matter from the 
power to reverse judgments. It is a power inherent in and to be exercised by 
the court which rendered the judgment, and to that court, and no other, 
the application to set aside the judgment should be made. It is a common 
law power possessed by the court as a part of its necessary machinery for 
the administration of justice, and hence may be exercised without the grant- 
ing of special statutory authority. * 


* RAY I. KLINGBIEL. LL.B. 1924, University of Illinois; Circuit Judge, 
14th Judicial District of Illinois. The writer desires to acknowledge 
the assistance of Richard Allen, B.S. 1941, LL.B. 1947, University of 
Illinois, former Associate Editor of American Bar Journal, and now of 
the firm of Allen and Allen of Aledo, Illinois, who contributed the part 
of this article dealing with Equitable Relief. 


*Cook v. Wood, 24 Ill. 295 (1860). 
?] FREEMAN ON JuDGMENTs § 96 (4th ed. 1898). 
*II Brack on JupcMents § 297 (2d ed. 1902). 
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In many of the states this power is regulated by law, either in respect 
to the grounds upon which it may be put in operation, the time within 
which it may be invoked, the manner of calling it into play, or the practice 
upon an occasion for its exercise. The legislature of the State of Illinois 
has sparingly enacted legislation changing the common law on this subject 
other than to limit the time and manner in which application may be made 
and to re-affirm the application of common law principle, abolishing none 
of its essentials. 

Before considering this subject, it is well to distinguish between opening 
and vacating a judgment, as the terms are often used loosely. “Opening a 
judgment” is not setting it aside, striking it, annuling or reversing it, but is a 
mode of allowing a defendant a hearing on the merits, the judgment mean- 
while remaining in force and standing as security. If the defense is success- 
ful the judgment is vacated, otherwise when it is closed by the action of the 
court it operates as though it had never been disturbed. Another distinc- 
tion is that a petition to vacate or set aside or strike a judgment is based on 
fatal defects apparent on the face of the record, while petitions to open con- 
cern other matters associated with the judgment or on which the judgment 
is based—in other words, the merits of the controversy. 


The magnitude of the subject and the numerous Illinois cases applicable 
thereto precludes a complete discussion of the topic in the space allotted. ¢ 
The same general principles govern the action of the court as to all judg- 
ments during the term or within thirty days. The same general principles 
apply to default and contest judgments, after the term or thirty day period, 
and it is to be noted that the greater number of cases are those entered by 
default. The rules applicable to confession judgments are entirely different 
from other judgments and will be discussed separately. 


DURING THE TERM OR WITHIN THIRTY DAYS 


It was well settled at common law, and is universally held, that whether 
or not a court should modify, vacate, and set aside judgments, orders, and 
decrees at the same term at which rendered, rests in the sound legal discre- 
tion of the court, depending upon the facts presented. The court has 
unquestioned authority to do so for good cause shown, as justice and the 
right of the case might require, because the record of a judgment is under 
the plenary control of the court during the term at which it was rendered, 
or, as the rule is usually expressed—it remains in the breast of the judge. ° 
While the right to have a judgment set aside upon sufficient showing is 
secured to the applicant by the granting of an appeal in case of a denial of 


*An excellent treatise of the subject is to be found in 4 Nicnots, ILunois Civin 
Practice (1941). 

*Bolton v. McKinley, 22 Ill. 203 (1859); Dept. of Public Works v. Legg, 374 Ill. 
306, 29 N.E.2d 515 (1940). 
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the right, the party whose judgment is vacated before the lapse of the term 
has no right to appellate review. ° 


The Civil Practice Act 


With the adoption of the Civil Practice Act of 1933, abolishing terms 
of court as to civil practice, it became necessary and expedient that some 
provision be made as to the time in which judgments might be vacated or 
opened. Accordingly, Paragraph 7, Section 50 of the Practice Act’ was 
enacted, providing that the court may in its discretion, before final judg- 
ment, set aside any default and may, within thirty days after entry thereof, 
set aside any judgment or decree upon good cause shown by affidavit, upon 
such terms and conditions as shall be reasonable. This section is Section 58 
of the Practice Act of 1907, extended to all types of cases by the substitution 
of the words “judgment or decree” for the word “judgment” and substitut- 
ing the words “within thirty days after entry thereof” for the words “during 
the term.” The word “deemed” has been omitted before the word “rea- 
sonable.” The enactment of this legislation makes no substantial change in 
prior practice, except to substitute the thirty day period after entry for the 
term of court. The provisions of Sections 82 to 84* of the Judgments Act 
deal with the same subject matter and do not conflict, but are merely a 
more detailed and clearer expression of the legislative intent. Section 82 of 
the Judgments Act, conferring power to vacate or set aside final judgments, 
orders, or decrees, provides that they shall become effective as a conclusive 
adjudication at the expiration of thirty days from the date of rendition, as 
was formerly the case upon expiration of the term of court at which 
rendered. Section 83 provides that final judgments, orders, and decrees may 
be modified, set aside, or vacated prior to the expiration of thirty days from 
the date of rendition or in pursuance of a motion made within such thirty 
days under the same circumstances as allowable formerly, prior to the ex- 
piration of the term of court. And Section 84 provides that this may be 
done in the same cases, to the same extent, and by the same procedure as 
was formerly allowable after the expiration of the term of court. 


The Municipal Court Act ® has been brought into conformity with the 
statutes above mentioned. Since the construction given to Section 58 of the 
Practice Act of 1917 carries over to its practical counterpart in the present 
Practice Act, if a motion to vacate or modify is made within the thirty day 
period, the court has jurisdiction to act upon it notwithstanding it is carried 
over such period by continuance; for the court, by continuing the motion, 
thereby retains jurisdiction. Nor is the jurisdiction of the court affected by 
the fact that no affidavit in support of the motion was presented when the 


*Bolton v. McKinley, 22 Ill. 203 (1859). 
"Iu. Rev. Stat., c. 110, § 174 (1949). 
*Id. c. 77, § § 82-84. 

*Id. c. 37, § 421. 
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motion was filed, where, on the date to which the motion is continued, a 
petition in writing and an affidavit in support of the motion are filed. The 
fact that a further motion is made or petition presented after the thirty day 
period does not necessarily have the effect of withdrawing or superseding 
one made within such period. 


Several things should be noted in connection with the changes brought 
about by the enactment of the thirty day period in place of the term of 
court. Often judgments were entered shortly prior to the close of the term, 
thus affording little or no opportunity to open or vacate the same by one 
who may have been wronged by its entry, whereas under the Act the maxi- 
mum period of thirty days is given to move for the vacation of said judg- 
ment. The framers of the Act distinguished between a “mere default” and 

a “judgment”, providing that the court could set aside any default without 
limitation as to time, whereas the setting aside of a judgment could only 
be done within thirty days. It is interesting to read from the very early de- 
cisions in this state how the court strained to hold judgments to be merely 
“naked” defaults or interlocutory orders, so that they might be vacated sub- 
sequent to the term. *° 


Default Judgments 


When application is made to open a default, it is well settled that the 
court has a considerable measure of discretion as to granting or denying 


the application, and that its exercise of discretion can be reviewed only if 
abused. ™ 


The court should be reasonably liberal in granting such applications, ** 
provided a meritorious defense is shown ** and there was no inexcusable 
negligence on the part of the applicant or his attorney, ** and provided the 
application is promptly made. However, in granting a motion to set aside 
a default the court’s discretion is not unlimited and it should act in modera- 
tion and for the attainment of justice.** Denial of such application will not 
be reversed unless it causes material injury and a strong case of injustice has 
been made out. *® 


Where there is no service of process on a defendant, or the attempted 
service is so defective that jurisdiction of his person is not obtained, and he 
does not appear or otherwise submit to the jurisdiction, he is entitled to have 
a default judgment expunged from the records at any time upon proper 


* Garner v. Crenshaw, 2 Ill. 143 (7 Scam. 1834). 

* Village of La Grange Park v. Hess, 332 Ill. 236, 163 N.E. 672 (1928). 

* Hogan v. Ermovick, 335 Ill. 181, 166 N.E. 503 (1929); City of Moline v. 
CB.&Q.R. Co., 262 Ill. 52, 104 N.E. 204 (1914). 

* Nitsche v. City of Chicago, 280 Ill. 268, 117 N.E. 500 (1917). 

* Staunton Coal Co. v. Menk, 197 Ill. 369, 64 N.E. 278 (1902). 

* Cooper v. Handelsman, 247 Ill. App. 454 (1st Dist. 1928). 

* Alexander v. Alexander, 161 Ill. App. 614 (3d Dist. 1911). 
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application, 7 even after the expiration of the usual thirty day period. 
“Where the return on which the default was based is insufficient upon its 
face, the right to relief is clear.** The strict view of the common law as 
to conclusiveness of a return has, moreover, been somewhat relaxed, and, 
for purposes of setting aside a default, the return may be controverted. ** 
An unauthorized appearance entered for the defendant may be set aside. *° 
If want of jurisdiction is asserted because of some defect in the manner of 
service or in the process, however, the defect must be a material one. *! 
It has been held that a default judgment should be set aside even though 
the service was technically in compliance with the statute, if there is a 
meritorious defense and the service did not in fact give notice. *? 


A premature default, having been improperly taken, should be set 
aside. ** Nor can a default be properly taken as long as there is a pleading 
or motion by the particular defendant on file. The plaintiff should see that 
the pleading or motion is stricken, if improperly on file or if insufficient. If 
he fails to do this, his default order or judgment will be set aside on 
application. ** 

When a defendant has no knowledge and is given no notice of a change 
in the status of an action subjecting him to default, it is ground for applica- 
tion to have the default set aside. This is the case, for example, where a 
continuance is set aside without notice, *° or a case is redocketed in a state 
court without notice after supposed transfer to a federal court, ** or is not 
redocketed on the day indicated by notice that application would be made, 
but is redocketed several years later without further notice. **7 But where a 
defendant has a pending motion attacking the complaint, he cannot properly 
be defaulted for failing to plead to an amended complaint under a rule to 
plead of which he is given no notice. ** 


A default admits only matters well pleaded and a default judgment can- 
not properly be taken upon a complaint that fails to state a cause of action. 
It is accordingly grounds for opening a default entry or default judgment, 
upon application within the general thirty day period, that the complaint is 


* Ohio Millers Mut. Ins. Co. v. Inter-Insurance Exchange of Ill. Auto. Club, 367 
Ill. 44, 10 N.E.2d 393 (1937). 

* Price v. Marie, 207 Ill. App. 112 (1st Dist. 1917). 

* Cooke v. Haungs, 113 Ill. App. 501 (1st Dist. 1904). 

Leslie v. Fischer, 62 Ill. 118 (1871). 

* Sidway v. Marshall, 83 Ill. 438 (1876); Lynn v. Multhauf, 279 Ill. App. 210 (1st 
Dist. 1935). 

* Weinberg v. Oblak, 162 Ill. App. 617 (1st Dist. 1911). 

* Haller v. Rieth, 247 Ill. App. 541 (4th Dist. 1928). 

“ Harris v. Juenger, 367 Ill. 478, 11 N.E.2d 929 (1937); Feldott v. Featherstone, 290 
Ill. 485, 125 N.E. 361 (1919). 

* Coen-Berkson & Co., Inc. v. Gordon, 283 Ill. App. 28, (1st Dist. 1935). 

® Mattoon v. Hinkley, 33 Ill. 209 (1864). 

* First National Bank of Findlay v. Farmer’s Bank of Gays, 219 Ill. App. 624 
43d Dist. 1920). 
*Feldott v. Featherstone, 290 Ill. 485, 125 N.E. 361 (1919). 
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insufficient to state a cause of action. 22 After that time, a defect in the 
pleadings will not be considered on motion to vacate. °° 


Whether a default should be set aside because of errors in papers or in 
the files, the calendar, the court records, or because of the loss of documents 
from the files, depends upon the circumstances of the case. Such matters 
may be sufficient to invoke exercise of the court’s discretion to open the 
judgment, but do not require the granting of relief if due diligence would 
have obviated the difficulty. 

Local court rules frequently impose a specific requirement that, to have 
a default order or judgment set aside, the defendant must show that the 
failure to appear or otherwise pruceed which occasioned the default was not 
due to any lack of diligence on the part of the defendant or his attorney. 
This requirement is also imposed by a multitude of decisions. ** The show- 
ing as to diligence is required notwithstanding the existence of a meritorious 
defense. *? As between the two requirements of diligence and meritorious 
defense, the latter is the more essential, in that, if a clear showing is made in 
that respect, a certain amount of lack of diligence can be disregarded in the 
interest of justice and such terms imposed as a condition to relief as will 
punish the delinquent party and safeguard the plaintiff's rights. On the 
other hand, where negligence appears for which there is no reasonable ex- 
cuse, even a clear showing of a meritorious defense will not entitle a de- 
faulted defendant to have the judgment opened as of right.** A party 
defendant, properly served with process, cannot simply ignore it and sleep 
on his rights, then expect the court to come to his rescue because he has a 
defense, even though the defense may be absolute. * 


Diligence and lack of delay or apparent negligence by the defaulted de- 
fendant’s attorney is as important as the defendant’s own conduct, ** because 
the attorney is the party’s representative and his neglect is attributable to his 
principal. ** Thus, a motion to open a judgment may be denied although 
the defendant asserts the reason he did not defend was that his attorney 
advised him the case had been abandoned. *7 Negligence of an attorney’s 
clerk or stenographer is also imputed to the client, and it will not suffice as 
ground for opening a default that pleadings were prepared and given to a 
clerk to file, or that some other matter was intrusted to a subordinate or 


Ed. Lieberman, Inc. v. South Side Furniture & Commission House, Inc., 281 
Ill. App. 104 (1st Dist. 1935). 

Lynn v. Multhauf, 279 Ill. App. 210 (1st Dist. 1935). 

* Village of Dolton v. Estate of Dolton, 331 Ill. 88, 162 N.E. 214 (1928). Nor 
will equity give relief—Crane Co. v. Parker, 304 Ill. 331, 136 N.E. 733 (1922). 

* Nitsche v. City of Chicago, 280 Ill. 268, 117 N.E. 500 (1917). 

* Plaff v. Pacific Express Co., 251 Ill. 243, 95 N.E. 1089 (1911); Harris v. Juenger, 
289 Ill. App. 467, 7 N.E.2d 376 (4th Dist. 1937). . 

“Precision Products Co. v. Cady, 233 Ill. App. 77 (1st Dist. 1924). 

*® Staunton Coal Co. v. Menk, 197 Ill. 369, 64 N.E. 278 (1902). 

* Nitsche v. City of a 280 Ill. 268, 117 N.E. 500 (1917). 

* Blayney v. Cotton, 189 Ill. App. 205 (1st Dist. 1914). 
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_ assistant, unless a reasonable excuse for his failure to perform is also 
presented. ** 


Neglect of an agent or representative of the defendant, other than his 
attorney, is chargeable to him, such as failure to retain counsel or take other 
proper steps to defend. ** Corporate defendants are thus sometimes pre- 
cluded, by imputation to them of the negligence of their officers, agents, or 
stockholders, from making a successful application to have default or 
ex parte judgments opened. *° 


When an attorney entirely abandons a case or withdraws without notice 
to his client, and the latter is not negligent in discovering this, the attorney- 
client relationship is in effect severed and, on prompt and timely applica- 
tion, judgment should be set aside.** Such relief should not be granted, 
however, if there was clear and unambiguous notice of withdrawal or 
abandonment, even though the client claims to have misunderstood it. * 


The failure of a defendant or his attorney to be present when a case 
comes up for trial does not result in a true default judgment as to one who 
has appeared and pleaded. There is no admission as to existence of a cause 
of action in such instances and the plaintiff must establish all essential allega- 
tions of his complaint. The hearing, however, is ex parte and the defendant 
is deprived of a chance to introduce evidence and to cross-examine. As in 
the case of true defaults, therefore, if want of diligence appears, the judg- 
ment will ordinarily not be opened no matter what kind of a showing as to 
the merits could have been made; ** but if failure to be on hand is reasonably 
excused, a good defense on the merits is indicated, and the application is 
prompt, the judgment will ordinarily be opened to permit the defendant to 
be heard. ** There is no lack of diligence where reliance is placed upon a 
statement of the court or its clerk that no judgments will be entered or no 
action taken in the particular matter at the time when the case is actually 
heard or judgment is actually entered, ** or when counsel relies upon leave 
of court to be absent upon other business, ** or upon a court rule fixing the 
time for hearing, ‘7 or when the title of the case as placed on the calendar 
is so misleading that counsel cannot locate it after careful examination, ** or 


* Orient Mfg. Co. v. Channell, 209 Ill. App. 438 (1st Dist. 1918). 

* National Croation Society v. Pavlic, 200 Ill. App. 601 (3d Dist. 1915). 

“Union Hide & Leather Co. v. Woodley, 75 Ill. 435 (1874). 

“ Heinsius v. Poehlmann, 282 Ill. App. 472 (1st Dist. 1935); Compare: Seither & 
Cherry Co. v. Bd. of Education of Dist. No. 15, 283 Ill. App. 392 (3d Dist. 1936). 

“ Harris v. Juenger, 289 Ill. App. 467, 7 N.E.2d 376 (4th Dist. 1937). 

“In re Estate of Kelly, 365 Ill. 174, 6 N.E.2d 113 (1937). 

“Di Rosa v. Sammarco, 278 Ill. 46, 115 N.E. 838 (1917). 

“ McMurray v. Peabody Coal Co., 281 Ill. 218, 118 N.E. 29 (1917). 

“ Gibbs & Sterrit Mfg. Co. v. Kaszezyki, 18 Ill. App. 623 (4th Dist. 1886). 

“Consolidated Rapid Transit & Elevated R.R. Co. v. O'Neill, 25 Ill. App. 313 
(1st Dist. 1887). 
“ Allen v. Hoffman, 12 Ill. App. 573 (1st Dist. 1883). 
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when there is some other material and misleading error in the calendar. *° 
Nor is there any lack of diligence if a defendant on being advised shortly 
before trial that his attorney cannot be present, does everything he can to 
obtain another attorney but is unable to find one who can appear until 
judgment is being entered. *° But a party defendant, or his attorney, who 
absents himself without permission of the court or without leaving word as 
to his whereabouts when his case may come up at any time, takes his own 
chances and is usually in no position to complain if the case is heard and 
judgment entered before he returns. * 


As a general proposition, ignorance of rules of court or of statutory 
requirements on the part of either the defendant himself or his attorney does 
not excuse default. *? It is obviously negligence precluding relief from a 
judgment to disregard calendars and court calls, ** or to rely upon being re- 
minded when to plead or attend by some stenographer, clerk, or third 
person. ** However, where a defendant, present in court, missed the call 
of his case and informed his attorney, when he came, that it had not been 
called, and it appeared that the attorney was engaged in another court but 
was watching the particular call as closely as he could and made prompt 
application to be heard as soon as he found out the case had been assigned 
to another room and verdict rendered, it was held that judgment should be 
set aside. °° 


Mistake is not an excuse for failure to plead on time or to be present 
when a case comes up in regular order for trial, °° unless the mistake was 
induced by fraud or misleading conduct of the opposite party, or was ex- 
cusable by reason of circumstances. *’ It is no excuse that an attorney 
could not find papers in their proper place and was mistaken as to date of 
trial, °° or made a mistake as to what courts were suspending calls. °° Mis- 
take of a party in supposing that he had retained a certain attorney to appear 
and defend for him does not require granting relief against a default.°° In 
some instances, however, mistakes as to such matters as the time when the 
case was set for trial have, under the particular circumstances, been held 
excusable, so that the judgment would be set aside on prompt application 
and a showing of meritorious defense.** The courts are inclined to be 


“Rosenthal v. Wald, 252 Ill. App. 383 (1st Dist. 1929). 
*° Hogan v. Ermovick, 335 Ill. 181, 166 N.E. 503 (1929). 
* Pitzele v. Lutkins, 85 Ill. App. 662 (Ist Dist. 1899). 

* McNulty v. White, 248 Ill. App. 572 (1st Dist. 1928). 
* Eggleston v. Royal Trust Co., 205 Ill. 170, 68 N.E. 709 (1903). 
“ Orient Mfg. Co. v. Channell, 209 Ill. App. 438 (1st Dist. 1918). 
* Blain v. Shaffner, 37 Ill. App. 394 (1st Dist. 1890). 

“ Barrett v. Queen City Cycle Co., 179 Ill. 68, 53 N.E. 550 (1899). 
* Cooper v. Handelsman, 247 Ill. App. 454 (1st Dist. 1928). 
Walsh v. Walsh, 114 Ill. 655 (1885). 

* Gibbons v. Grossman, 195 Ill. App. 242 (1st Dist. 1915). 
Schroer v. Wessell, 89 Ill. 113 (1878). 

“ Cooper v. Handelsman, 247 Ill. App. 454 (1st Dist. 1928). 
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_somewhat lenient where the mistake as to time is small and is caused by 
misjudging the speed with which preceding cases would be handled. * 


Neglect to appear or plead in time, or to be present when a case comes 
up for trial, is ordinarily not excusable on the ground of pressure of other 
business or affairs. ** If it is necessary to be present in some other court, a 
continuance should be arranged, as otherwise there is a risk of an adverse 
judgment and the court may properly refuse to set it aside.°* That counsel 
and his associates were necessarily attending other courts at the time for trial 
may serve as an excuse, however, particularly in counties where there are a 
large number of courts, as in Cook County, and provided prompt applica- 
tion for relief is made and a clear showing of meritorious defense accom- 
panies it.** Under some circumstances lack of time to investigate and 
prepare a case or the necessary pleadings has been accepted as an excuse, ° 
although, ordinarily, some very good reason for failing to seek a continuance 
or an extension of time to plead is required in such instances. 


Absence from the locality when a case comes up for trial in regular 
course is usually not a sufficient excuse for failing to be present.°’ Nor 
does absence during most of the time when an answer or pleading should 
have been prepared excuse delay in filing it.** If a party defendant or his 
attorney is going away, he should make arrangements for someone else to 
look after the case, or obtain an extension of time to plead or a continuance. °° 


Illness or injury of the defendant, or of his attorney, or of some person 
whose information is essential to pleading or trial, has been accepted as a 
sufficient excuse in some instances; *° but this depends upon the character 
and extent or period of the illness and the circumstances of the particular 
case. "1 That one partner of a law firm, with whom arrangements had been 
made to defend, went away for his health and neglected to notify his co- 
partner about the case, has been held insufficient. " 


It is ordinarily no excuse for failure to be present when a case comes 
up for trial that a foreseeable circumstance, such as the crowded condition 
of a court building and of elevators leading to court rooms, prevented timely 
arrival. ’* But delay due to extraordinary or unusual circumstances, such 
as high water, may constitute an acceptable excuse. ™ 


@ Slack v. Casey, 22 Ill. App. 412 (1st Dist. 1886). 

® Schultz v. Meiselbar, 144 Ill. 26, 32 N.E. 550 (1892). 
“ Crystal Lake Country Club v. Scanlan, 264 Ill. App. 44 (1st Dist. 1931). 
“In re Estate of Kelly, 365 Ill. 174, 6 N.E.2d 113 (1937). 

“ Hopkins v. Medley, 97 Ill. 402 (1881). 

* Hulla v. Kaplan, 189 Ill. App. 61 (1st Dist. 1914). - 

* Mendell v. Kimball, 85 Ill. 582 (1877). 

® Wheeler Chemical Works v. Alexander, 30 Ill. App. 502 (2d Dist. 1888). 
*Conour v. Zimmerly, 290 Ill. App. 546, 9 N.E.2d 61 (4th Dist. 1937). 

™ Hallin v. Penney, 209 Ill. App. 230 (1st Dist. 1917). 

® Metropolitan Life Ins. Co. v. Bergen, 64 Il. App. 685 (3d Dist. 1895). 

™ Leafgreen v. Bornstein, 174 Ill. App. 36 (1st Dist. 1912). 

“Sherrell v. Huber, 186 Ill. App. 475 (4th Dist. 1914). 
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A party to a law suit should not rely upon others to appear or defend 
for him. If he does so, and they fail him, he is ordinarily chargeable with 
want of diligence precluding relief against an adverse judgment. * Nor can 
he rely upon an insurer to defend for him, and then, if it does not, have the 
judgment set aside merely on that ground." Where one defendant ac- 
tually undertakes to defend for another and has his counsel appear and plead 
for both, but later the attorney abandons the defense as to the particular 
defendant without notice to him and allows default judgment to be taken 
against him, a different situation is presented and in such case a default may 
be set aside. 77 

Only one type of showing can be said almost uniformly to excuse ap- 
parent lack of ‘diligence. Where a defendant is lulled into inaction by 
statements or conduct of his adversary upon which he reasonably relies, the 
courts will not permit a judgment taken against him during the period of 
inaction to bar him from being heard, provided he moves promptly to have 
it set aside. ** Violation of a stipulation or agreement by opposing counsel 
presents such a case. *® A showing of meritorious defense is required even 
in such instances, however; * and if counsel for the plaintiff merely fail to 
perform some act or enter into a requested agreement when they are under 
no obligation to do so, they are not chargeable with such fraud or wrong- 
doing as to excuse the defendant’s want of diligence in taking care of his 
own interests. *’ It must be established, of course, that it was the opposite 
party or his counsel who made the statement relied upon, it is not enough 
that the defendant’s counsel relied upon an alleged telephone call which the 
defendant's attorney denies having made. ** Nor may one justifiably rely 
for a long period on a mere belief, gained from something that has trans- 
pired, that no adv antage will be taken of his failure to plead. ** 


Local court rules usually require that a motion to set aside a default 
judgment be accompanied by affidavit of the defendant, or someone for 
him, as to existence of a meritorious defense and that the default was not 
due to lack of diligence of himself or his attorney. ** Such a motion should 
not ordinarily be allowed unless so accompanied by affidavit, ** except in 
instances where opening of the judgment is a matter of right, as where there 
was no jurisdiction or the complaint failed to state any legal demand. * 


“Farber v. Bolotnickoff, 131 Ill. App. 345 (1st Dist. 1907). 

* Ibid. 

"Souerbry v. Fisher, 62 Ill. 135 (1871). 

© Haller v. Rieth, 247 Ill. App. 541 (4th Dist. 1928). 

"in re Estate of Weiss v. Berkovitz, 282 Ill. App. 502 (Ist Dist. 1935). 

* Lechner v. Surrells, 20 I. App. 674 (4th Dist. 1886) (memoranda). 

* Lhid. 

“ Nudelman v. Haffenberg, 199 ll. App. 463 (Ist Dist. 1916). 

* Lancaster v. Western Stoneware Co., 185 Ill. App. 314 (1st Dist. 1914). 
* See, for anes Cook County Circuit and Superior Court Rule 11, 

“ Gage v. City of arr, “1 211 Ul. 109, 71 N.E. 877 (1904). 

* Cooke v. Haungs, 113 Il. App. 501 (ist Dist. 1904). 
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The merits will not be tried on the hearing of the motion, but either the 
affidavit itself, or a proposed pleading submitted therewith, should state all 
necessary facts to make out a meritorious defense. *’ It is well settled that 
the affidavit will, if ambiguous, be construed most strongly against the ap- 
plicant. ** Amendment of an insufficient affidavit rests in the discretion of 
the court. *° How soon the motion must be made to avoid denial for want 
of diligence depends upon the circumstances of the particular case, to some 
extent upon the adequacy of the excuse for being in default, to a greater 
extent upon the soundness of excuses for subsequent delay in applying to 
have it set aside, and even more upon the showing as to meritorious defense. 
The court has a wide range of discretion; but generally it can be said that 
any considerable unexcused delay warrants denial or striking of the 
application. 


The affidavit or affidavits should be clear and comprehensive.  =Suf- 
ficiency of the affidavit as to diligence depends upon the circumstances 
disclosed and particularly the excuses presented for any seeming lack of 
diligence. It is not enough to state that, “through accident and mistake,” 
the moving party was prevented from presenting his defense,’ nor is it 
sufficient to state that the defendant was led to believe something which 
caused him to delay action. ** Where illness is the alleged excuse for de- 
fault, the nature of the illness should be brought out and also why no one 
else could take the necessary steps. ** In showing a meritorious defense, the 
allegations need go only to a substantial part of the plaintiff's demand, ** 
but they must be sufficient to at least that extent. °° Scatements should be 
positive, not argumentative or mere conclusions or opinions. ‘ * It is clearly 
insufficient, merely to allege that there is a “just and meritorious defense,” 
without sufficient facts to show its nature. ®t Tt is not enough to state even 
a lawyer’s opinion as to the merits.** If the affidavit is by attorney, it 
should not only state the facts, but it should also appear that the person ‘who 
provided them had personal knowledge of the same, ** or there should be an 
accompanying affidavit by some person having such knowledge. *°° 


* Murphy v. Schoch, 135 Ill. App. 550 (2d Dist. 1907). 

* McMurray v. Peabody Coal Co., 281 Ill. 218, 118 N.E. 29 (1917). 

* Brown v. Royal Casualty Co., 183 Ill. App. 540 (4th Dist. 1913). 

” Culver v. Hide & Leather Bank of Chicago, 78 Ill. 625 (1875). 

"Schmidt v. Thomas, 33 Ll. App. 109 (1st Dist. 1889). 

“ Hartford Life & Annuity Insurance Co. v. Rossiter, 196 Ill. 277, 63 N.E. 680 
{1902). 

* Edwards v. McKay, 73 Ill. 570 (1874). 

* Green v. McGowan, 183 Ill. App. 149 (Ist Dist. 1913). 

* Eggleston v. Royal Trust Co., 205 Ill. 170, 68 N.F. 709 (1903). 

” Rudgear v. U.S. Leather Co,, 206 Ill. 74, 69 N.E. 30 (1903). 

“Whalen v. Twin City Barge & Gravel Co., 280 Ill. App. 596 (3d Dist. 1935). 

“Fisher v. Friend, 78 lll. App. 474 (ist Dist. 1898). 

” A.W. Stevens Co. v. Kehr, 93 lil. App. 510 (2d Dist. 1900). 
” Hitchcock v. Herzer, 90 Ill. 543 (1878). 
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Counter-affidavits may be used to oppose the showing of a defendant 
moving to set aside the default *** either as to his own diligence or that of 
his attorney. ?°? They may also be used where want of proper service is 
asserted by the moving party, as to such questions as whether one served 
as agent of a corporate defendant was actually an agent of the corpora- 
tion. *°* They are not proper, however, as to the merits of the asserted 
defense. 1°* 


AFTER THE TERM OR THIRTY DAY PERIOD 


It was the rule of the common law, and it is still adhered to with more 
or less consistency in most states, that after the expiration of the term the 
court loses control of its judgments rendered during that term; they become 
final, and the court no longer has the power to vacate, modify, or set them 
aside. *°* The Supreme Court of the United States has stated the rule con- 
cisely in the following language: “It is a general rule of the law that all 
judgments, decrees, or other orders of the courts, however conclusive in 
their character, are under the control of the court which pronounces them 
during the term at which they are rendered or entered of record, and they 
may then be set aside, vacated, modified, or annulled by that court. 


“But it is a rule equally well established, that after the term has ended all 
final judgments and decrees of the court pass beyond its control, unless steps 
be taken during that term, by motion or otherwise, to set aside, modify, or 
correct them; and if errors exist, they can only be corrected by such pro- 
ceding by a writ of error or appeal as may be allowed in a court which, by 
law, can review the decision”.*°* This doctrine has been followed by the 
Illinois courts from their formation down to the present day. The general 
rule is, however, subject to a number of exceptions, thus mitigating its 
severity. 


Void Judgments 


It is well settled that a judgment which is a nullity and void because the 
court was without jurisdiction to render it, either due to lack of jurisdiction 
of the subject matter or of the parties, can be vacated and set aside by the 
court of its own motion or upon the motion of a party to the proceedings 
after, as well as before, the expiration of the term of rendition.*°" A void 


™ Gilchrist Transp. Co. v. Northern Grain Co., 204 Ill. 510, 68 N.E. 558 (1903). 

* Crystal Lake Country Club v. Scanlan, 264 Ill. App. 44 (1st Dist. 1931). 

** Gilchrist Transp. Co. v. Northern Grain Co., 204 Ill. 510, 68 N.E. 558 (1903). 

1 Ibid. 

| FREEMAN ON JUDGMENTS § 96 (4th ed. 1898); Cook v. Wood, 24 Ill. 295 
(1860); Marabia v. Mary Thompson Hospital, 309 Ill. 147, 140 N.E. 836 (1923). 

** Bronson v. Schulten, 104 U.S. 410, 415 (1881). 

* United States v. Mayer, 235 U.S. 55, 35 Sup. Ct. 16 (1914); City of Olney v. 
Harvey & Boyd, 50 Ill. 453 (1869); Sherman & Ellis, Inc. v. Journal of Commerce, 259 
Ill. App. 453 (1st Dist. 1930). 
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_Judgment is no judgment at all, and the court in dealing with it, in effect, 
merely wipes off the record an entry that serves no purpose except to mis- 
lead. These judgments may be attacked collaterally as well as directly. 


Irregularities 


Clerical errors in the record may be corrected by the court so as to con- 
form the record to the truth. The defects or imperfections that are subject 
to amendments are regulated by the statute of Amendments and Jeofails. *°* 
Upon proper notice, and provided there is something in the record to amend 
by, clerical errors or errors of form, as distinguished from judicial errors, 
may be corrected after the expiration of thirty days from the rendition of 
the judgment. The amendment must be made from some note or memorial 
paper remaining in the file or upon the record of the court and cannot rest 
in the recollection of the judge or other persons, nor can it be based on 
ex parte affidavits or testimony. *°® For example, a judgment may be cor- 
rected as to its date, as to the entry thereof, as to the methods of enforce- 
ment, and as to its provisions with respect to costs. But a judgment is not 
amendable after the expiration of the thirty day period as to matters of sub- 
stance as distinguished from matters of form. Thus, in the case of Parish 
Bank & Trust Co. v. Uptown Sales & Service Co.™° the court held that after 
the expiration of thirty days the court could not amend a judgment for the 
defendant by adding that a writ of retorno habendo issue, as this is an 
amendment of substance and not of form. 


Consent to Vacate Judgments 


Judgments may be vacated at a subsequent term by consent of the 
parties, despite the general rule that a court cannot be given jurisdiction of 
the subject matter by consent. '*? However, it should be noted that where 
the parties permit a judgment by agreement the same cannot be vacated, 
unless fraud is charged in obtaining the agreement. *’* A consent decree is 
not a judicial determination of the rights of the parties and cannot be vacated 
or set aside on appeal. However, in the case of In re Estate of Reemts *** the 
court held that a consent decree could be set aside within thirty days. 


8 Ip. Rev. Srat., c. 7, § 2 (1949). 

*” McCord v. Briggs & Turivas, 338 Ill. 158, 170 N.E. 320 (1930); Loew v. Krauspe, 
320 Ill. 244, 150 N.E. 683 (1926). 

9 300 Ill. App. 73, 20 N.E.2d 634 (2d Dist. 1939). 

™ Reisman v. Central Mfg. Dist. Bank, 316 Ill. App. 371, 45 N.E.2d 90 (ist Dist. 
1942); Hickman v. Ritchey Coal Co., 252 Ill. App. 560 (4th Dist. 1929). 

™ Sheridan v. City of Chicago, 175 Ill. 421, 51 N.E. 898 (1898). But read Dunlap 
v. Horton, 337 Ill. App. 106, 84 N.E.2d 874 (1st Dist. 1948); Watson v. Kenores, 338 
Ill. App. 202, 86 N.E.2d 875 (1st Dist. 1949). 
48 383 Ill. 447, 50 N.E.2d 514 (1943). 
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Factual Errors Unknown and Not Apparent on the Record 


In addition to the foregoing restricted group of exceptions to the gen- 
eral rule, an additional means exists whereby a trial court may regain juris- 
diction of a cause to set aside or modify its judgments. Section 72 of the 
Civil Practice Act provides: “The writ of error coram nobis is hereby 
abolished, and all errors in fact, committed in the proceedings of any court 
of record, and which, by the common law, could have been corrected by 
said writ, may be corrected by the Court in which the error was committed, 
upon motion in writing, made at any time within five years after the ren- 
dition of final judgment in the case, upon reasonable notice. When the 
person entitled to make such motion shall be an infant, non compos mentis 
or under duress, at the time of passing judgment, the time of disability shall 
be excluded from the computation of said five years.” 1** While the statute 
has abolished the writ of error coram nobis and has substituted the motion 
in its place, the operation and effect of the motion is no different from the 
ancient common law writ itself. 125 


At common law the writ of error coram nobis issued out of Chancery 
to the Court of King’s Bench, after judgment in that court, ordering the 
judges to examine the record for errors of fact. The writ was thus dis- 
tinctive in that it required the reconsideration of a judgment by a court 
which had already made a final disposition of the cause; but it cast no asper- 
sions on the competency or finding of the court in its first judgment, for 
it lay only to call up facts which were unknown to the court at the time of 
judgment and which were not inconsistent with the record. Since such a 
remedy would seem to threaten the inherent finality of the common law 
judgment’s adjudication upon issues of fact, there was a slow development 
and a limited application of the writ. Through its use, the record was subject 
to re-examination for errors of fact and it was held applicable to a narrow 
group of cases; the earliest recorded use was to disclose misprision of the 
clerk and the most common use was to disclose infancy, coverture, or death 
of a party. 7° 


In Illinois, coram nobis has had a varying course. In 1831, the Supreme 
Court divided equally as to the applicability of a motion in the nature of the 
writ to set aside a default judgment after the term had ended." Ten years 
later, it was recognized as having a definite place in Illinois jurisprudence. *** 
In 1867, however, the Court decided that the power of a trial court over its 
judgment was exhausted at the expiration of the term. Coram nobis, the 


™4TrL. Rev. Srat., c. 110, § 196 (1949). 
™ People ex rel. Waite v. Bristow, 391 Ill. 101, 62 N.E.2d 545 (1945). 
™6 Note, 37 Harv. L. Rev. 744 (1924). For the form of the Writ see Tipp’s 
Forms 494 (1840); Nikola v. Campus Towers Apt. Bldg. Corp., 303 Ill. App. 516, 25 
N.E.2d 582 (1st Dist. 1940). 
“7 Kerr & Bell v. Whiteside, 1 Ill. 390 (1 Breese 1831). 
“8 Beaubien v. Hamilton, 4 Ill. 213 (1841). 
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Court declared, “has never been in use in this State, and it has fallen into 
“desuetude even in England.” *° In the Practice Act of 1871, the legislature, 
apparently following this case, declared that the writ of error coram nobis 
was abolished and substituted a motion in its place. ‘°° This section was re- 
enacted in the Acts of 1907 1*! and 1933 1** with one slight change—the omis- 
sion of the term “femme covert.” The Act relating to the Municipal Court 
of Chicago *** provides two methods of revising a judgment in the same 
court after the expiration of a thirty day period: a petition setting forth 
grounds which would be sufficient to support a bill in equity, and a motion 
in the nature of coram nobis, which has been held to be governed by the 
same principles as its equivalent in the general practice. ** 


The purpose of the writ of coram nobis at common law, and, therefore, 
of the statutory motion substituted for it in this state, is to bring before 
the court rendering the judgment matters of fact not appearing of record, 
which, if known at the time the judgment was rendered, would have pre- 
vented its rendition,’*> for only errors of fact as distinguished from errors 
of law can be availed of on this motion. **° It is also an inseparable part of 
this rule that the error of fact must be one not apparent on the face of the 
record. ‘7 Whether the alleged error of fact was known or unknown to 
the trial judge must be determined by the court to which the motion to 
vacate is made. !*8 


A motion in the nature of coram nobis is not available to review such 
questions of fact as constitute the basis of the cause of action or defense 
upon the merits of the case, or as might have been pleaded as a defense to 
the merits. *° The motion does not lie to correct errors upon questions of 
law **° nor is it available to review questions of fact which arise upon the 
pleadings upon which issue might have been taken,'** and error in rendering 
judgment against the defendant upon a complaint not alleging sufficient 
facts to constitute a cause of action is an error of law. **. So also, variance 
appearing upon the face of the record cannot be taken advantage of by this 


*° McKindley v. Buck, 43 Ill. 488, 490 (1867). 

™ Til. Laws 1871, p. 348, § 66. 

™ Til. Laws 1907, p. 461, § 89. 

2 Ti. Rev. Srat., c. 110, § 196 (1949). 

383 Id. c. 37, § 376. 

47 inehan v. Travelers Ins. Co., 370 Ill. 157, 18 N.E.2d 178 (1938). 

™ Harris v. Chicago House Wrecking Co., 314 Ill. 500, 145 N.E. 666 (1924). 

“6 Estate of Gould v. Watson, 80 Ill. App. 242, 245 (1st Dist. 1898). 

* McCord v. Briggs & Turivas, 338 Ill. 158, 170 N.E. 320 (1930). 

** Reid v. Chicago Rys. Co., 231 Ill. App. 58 (ist Dist. 1923). 

™ Loew v. Krauspe, 320 Ill. 244, 150 N.E. 683 (1926). 

™ McNulty v. White, 248 Ill. App. 572 (1st Dist. 1928). 

3 Jacobson v. Ashkinaze, 337 Ill. 141, 168 N.E. 647 (1929). 

™ Marabia v. Mary Thompson Hospital of Chicago, 309 Ill. 147, 140 N.E. 836 
(1923). 
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motion. °° Nor must the errors be those of the court, for the court is with- 
out power to set aside its judgments for any error of its own, whether as to 
matters of fact or as to matters of law. Such errors can only be considered 
by a reviewing court. *** Therefore, coram nobis does not lie to contradict 
or put in issue any fact that has been adjudicated in the action or to correct 
any error in the judgment of the court, ° for that is a matter of fact ap- 
parent from the record. Affidavits in support of the motion cannot be 
heard to contradict the record. '** 


Since the motion in Illinois is provided for as part of the Practice Act, 
it cannot be used in proceedings not of common law nature unless the Act 
has been made expressly applicable. Thus under the Act of 1907, the mo- 
tion was held unavailable to correct an error of fact committed on an appeal 
from an award under the Workmen’s Compensation Act.**’ It has been 
allowed, however, in a suit for wrongful death under the Injuries Act since 
that statute did not create a statutory proceeding but only a statutory 
right. *** 

Death and incapacity of a party. Under the Illinois Abatement Statute 
a suit is not terminated by the death of one of the parties. Nevertheless, 
the fact of death must be suggested in the record before proceeding further 
with the suit *** and if this is not done coram nobis is the proper remedy 
after judgment has been rendered and the term expired. **° 


A judgment against a person insane at the time of the trial may be 
vacated on motion, **? as where a plaintiff while insane appears in court with 
an attorney and procures entry of judgment against himself; **? and even 
mental incapacity short of legal insanity is sufficient disability within the 
meaning of the rule.*** The mental incapacity of the defendant’s attorney 
may be sufficient ground for setting aside the judgment. “4 Also, an im- 
proper and illegal appearance by an infant *** resulting in judgment against 
the infant without a guardian, is ground for the motion. ‘** In all cases, 
however, the alleged disability must have been unknown to the court at the 
time of rendering judgment **" and the petitioner must be free from negli- 


* Chicago Faucet Co. v. 839 Lake Street Bldg. Corp., 285 Ill. App. 151, 1 N.E.2d 
865 (1st Dist. 1936). 
“Chapman v. North American Life Ins. Co., 292 Ill. 179, 126 N.E. 732 (1920). 
 Ihid. 
‘* People ex rel. O'Connell v. Noonan, 276 Ill. 430, 114 N.E. 928 (1917). 
*" Bishop v. Llinois Western Electric Co., 221 Ill. App. 141 (ist Dist. 1921). 
* Reid v. Chicago 4 Co., 231 DL App. 58 (1st Dist. 1923). 
* Ivy. Rev. Srat., c. 1, § § 10-12 (1949). 
™ Chapman v. North American Life Ins. Co., 292 Ill. 179, 126 N.E. 732 (1920). 
™ Thid. 
* Consolidated Coal Co. v. Oecltjen, 189 Ill. 85, 59 N.E. 600 (1901). 
“ Baird & Warner, Inc. v. Roble, 250 Ill. App. 255 (Ist Dist. 1928). 
Ibid. 
“Simpson v. Simpson, 273 Ill. 90, 112 N.E. 276 (1916). 
“Chapman v. North American Life Ins. Co., 292 Ill. 179, 126 N.E. 732 (1920). 
Mitchell v. Eareckson, 250 Ill. App. 508 (4th Dist. 1928). 
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gence. *** That the defendant is a charitable institution is not such a dis- 
‘ability as is contemplated by this rule. **° 


Misprision, default, or mistake of clerk. A motion in the nature of a writ 
of error coram nobis under Section 72 of the Civil Practice Act **° is available 
to correct clerical errors and misprisions, **' at least if shown to have been 
prejudicial, such as failing to enter and continue a motion, *** erroneous dis- 
missal of a case, °° errors of the minute clerk in improperly noting a case as 
stricken from the calendar '** and errors of the clerk in failing to strike a 
case from the regular trial calendar, *** failure of the plaintiff to recognize 
his case because it was erroneously printed on the calendar, *** and failure 
of the clerk to notify the judge that the defendant’s attorney was busy in 
another court and to request him to delay the hearing. *** Courts have taken 
judicial notice of the chances for mistake in Cook County where a great 
number of courts are in session at the same time and have seized upon the 
motion in the nature of coram nobis as a procedural remedy.*** The 
motion has also been held appropriate to prevent injustice where the clerk 
has failed to file a pleading **® or misinformed a party as to the status of 
his case. ?®° 


Fraud or duress. The fact that a judgment was obtained through fraud, 
duress, or collusion is universally held to constitute a sufficient reason for 
opening or vacating such judgment either before or after the term at which 
it was rendered. Courts of record possess an inherent common law power 


™ Pisa v. Rezek, 206 Ill. 344, 69 N.E. 67 (1903). 

*’ Marabia v. Mary Thompson Hospital of Chicago, 309 Ill. 147, 140 N.E. 836 
(1923). 

™ Tut. Rev. Srat., c. 110, § 196 (1949). 

™ McCord v. Briggs & Turivas, 249 Ill. App. 516 (1st Dist. 1927), aff’d., 338 Ill. 
158, 170 N.E. 320 (1930). 

™ Warner v. Wende, 214 Ill. App. 431 (1st Dist. 1919). 

™ Reid v. Chicago Rys. Co., 231 Ill. App. 58 (1st Dist. 1923). 

™ Madden v. Chicago, 283 Ill. 165, 119 N.E. 60 (1918). 

™ Silverman v. Childs, 107 Ill. App. 522 (Ist Dist. 1903). 

* Aaron v. Jefferson Ice Co., 129 Ill. App. 570 (1st Dist. 1906). But see W.A. 
Jones Foundry & Machinery Co. v. A.E.&C.R.R. Co., 166 Ill. App. 166 (Ist Dist. 
1911), where title of case misspelled in Municipal Law Bulletin, court held this did not 
mislead litigant. 

*" Little v. Stevenson, 258 Ill. App. 337 (4th Dist. 1930). 

** McGrath & Swanson Construction Co. v. Chicago Rys. Co., 252 Ill. App. 476 
(1st Dist. 1929). 

** Domitski v. American Linseed Co,, 117 Ill. App. 292 (1st Dist. 1904). 

” Toth v. Phillipson, 250 Ill. App. 247 (ist Dist. 1928). But see Cramer v. Illinois 
Commercial Men’s Ass’n, 260 Ill. 516, §21, 103 N.E. 459, 461 (1913): “The fact that the 
clerk had not complied with the rule [requiring him to note the name of the trial judge 
on the file of the case} was known, or should have been known by the exercise of 
reasonable care and attention on the part of the attorney for the defendant, and the 
motion is not intended to relieve a party from the consequences of his own negligence.” 
See also Loew v. Krauspe, 320 Ill. 244, 150 N.E. 683 (1926); Harris v. Chicago House 
Wrecking Co., 314 Ill. 500, 145 N.E. 666 (1924). 
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in this behalf, which is not dependent upon legislation. *** The authority to 
set aside judgments for this cause after the term is limited to cases where the 
fraud or duress complained of was practised in the very act of obtaining 
the judgment, **? and all cases of fraud which might have been used as a 
defense to defeat the action are excluded. The fraud must be extrinsic and 
collateral to the matter tried, and not a matter which was actually or 
potentially an issue in the action, unless the interposition of said defense was 
prevented by fraud. *** Nor will a motion lie for alleged false testimony 
given at a trial. ** 


Excusable mistake. The ground of “excusable mistake” for vacating 
judgments by motion in the nature of a writ of error coram nobis is one 
upon which the decisions are not very numerous. Nor are the rulings so 
harmonious and consistent as to indicate the rule in any satisfactory man- 
ner. The greater number of cases in Illinois on this subject are cases dealing 
with the criminal branch of the law. ?® In the civil cases where the motion 
is allowed, there is usually found a blending of facts showing fraud or mis- 
representation with the element of excusable mistake. *** Many cases are 
to be found where the court has held the element of “excusable mistake” 
lacking and the writ not to lie. 7° 


Errors in procedure and practice. In connection with the errors in pro- 
cedure and practice much controversy has, of course, arisen as to whether 
a particular error was one of fact as distinguished from one of law. In 
the leading case of Cramer v. Illinois Commercial Mens’ Ass’n.*°* the de- 
fendant had filed pleas but not an affidavit of merits as required by statute. 
The rule of court provided (Rule 20 of Circuit Court of Cook County) 
that no motion would be heard or order made in any cause without notice 
to the opposite party where the appearance of such party had been entered, 
except where the party was in default or when a cause was reached on the 
call of the trial calendar. The plaintiff, without notice to the defendant, 
secured an order striking the plea of the defendant for want of an affidavit 
of merits and the defendant was then defaulted. The defendant in his 
motion in the nature of coram nobis urged that the failure to give notice 
was an error of fact and not of law. The court held that by the defendant’s 


#1 Brack ON JupGMENTS § 321 (2d ed. 1902). 

*@ Nash v. Park Castles Apartment Bldg. Corp., 384 Ill. 68, 50 N.E.2d 725 (1943). 

** Chapman v. North American Life Ins. Co., 292 Ill. 179, 126 N.E. 732 (1920). 

People v. Touhy, 397 Ill. 19, 72 N.E.2d 827 (1947). 

*“ People ex rel. Courtney v. Green, 355 Ill. 468, 189 N.E. 500 (1934). 

*” Calumet Federal Savings & Loan Ass'n of Chicago v. Naguszewski, 331 Ill. App. 
176, 72 N.E.2d 642 (lst Dist. 1947). Rapp v. Goerlitz, 314 Ill. App. 191, 40 N.E.2d 767 
(1st Dist. 1942). 

"Wagner v. Sulka, 336 Ill. App. 101, 82 N.E.2d 922 (1st Dist. 1948); Bonn v. 
Arth, 331 rif App. 321, 73 N.E.2d 128 (4th Dist. 1947); Higgins v. Bullock, 73 Ill. 205 
(1874); Loew v. Krauspe, 320 Ill. 244, 150 N.E. 683 (1926). 

6 260 Ill. 516, 103 N.E. 459 (1913). 
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failure to file an affidavit of merits he was in default and that no notice under 
~ the rule was necessary, and furthermore, if there was any error in entering 
default and judgment with pleas on file it was an error of law, and not of 
fact. The defendant's attorney also sought to excuse himself for failure to 
file an affidavit of meritorious defense by the fact that he had a great deal 
of business. The court held that this fact was not only an insufficient ex- 
cuse, but that it did not constitute an error of fact which would preclude 
the court from entering the default if it had been known at the time. 


The court has held more recently, in the case of Jacobson v. 
Ashkinaze, °° that where a judgment was rendered without notice to a 
party, where the circumstances were such as to require specific notice, that 
the judgment should be vacated. In this case the judgment was rendered 
without notice to a party where the defendant’s attorney was replaced by 
other counsel, without knowledge or authorization of the defendant. In 
holding coram nobis the appropriate remedy the court declared that these 
matters of fact (notice to the unauthorized attorney) did not appear of 
record and were unknown to the court at the time it reinstated the cause 
on its docket. Obviously, if these facts had been known the court would 
not have rendered judgment against a party who had no notice of the re- 
instatement of the cause and who was not chargeable with such notice. 
Realizing the hardships which could result from a strict application of the 
principle laid down in the case of Cramer v. Illinois Commercial Men's 
Assn. and aided by the broad holding of the Jacobson case, the appellate 
courts have gradually reached a point where despite the decision in the 
Cramer case, lack of notice to a defaulted party is a basis for the motion in 
the nature of the common law writ to set aside the default judgment. *”° 


By a long line of Illinois cases it is well settled that a motion in the 
nature of a writ of error coram nobis cannot be used to controvert the 
sheriff's return after judgment has been rendered. The sheriff's return is 
presumed to be correct since it is a part of the record upon which an adjudi- 
cation has been made, and the familiar principle that the motion does not lie 
to contradict a finding of the court, applies. '"* However, in the case of 
Nikola v. Campus Towers Apt. Bldg. Corp. *"* the court discussed the law 
of coram nobis and held that the practice and procedure in common law 
and in equity have been partly amalgamated by the Civil Practice Act and 
that the Act should be given a broad and liberal construction. The court, 
in substance, held that while a defendant cannot attack the return of the 


16° 337 Ill. 141, 168 N.E. 647 (1929). 

* Precision Products v. Cady, 233 Ill. App. 77 (1st Dist. 1924); Heinsius v. Poehl- 
mann, 282 Ill. App. 472 (Ist Dist. 1935); Josten Mfg. Co. v. Keeler, 284 Ill. App. 646, 
2 N.E.2d 586 (ist Dist. 1936). 

Chapman v. North American Life Ins. Co., 292 Ill. 179, 126 N.E. 732 (1920); 
Marabia v. Mary Thompson Hospital of Chicago, 309 Ill. 147, 140 N.E. 836 (1923). 
303 Ill. App. 516, 25 N.E.2d 582 (1st Dist. 1940). 
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sheriff under Section 72 of the Civil Practice Act, the law is well settled 
that in equity a person may have relief against a false return occasioned by 
mistake. The court, in order to circumvent the rule laid down in the 
former cases, held that the petition did not purport to be presented under 
the authority of Section 72 of the Civil Practice Act and that rather than to 
require the defendant to file a complaint in equity and to come back a few 
days later, the court should grant the relief sought, thereby achieving the 
same result. Similarly in the case of Frank v. Newburger, *"* the court held, 
contrary to former decisions, that a motion under Section 72 of the Civil 
Practice Act would also be proper in a Chancery Act proceeding since the 
Civil Practice Act has, in effect, merged the practice and procedure in com- 
mon law and in equity. 

By reason of the last two decisions it might be reasonable to presume 
that the court in the future, regardless of the denomination of the motion, 
will apply the same liberal and equitable principles to a case at law as though 
the applicant had applied for relief in equity. 


A motion in the nature of coram nobis will not be allowed a petitioner 
in Illinois who by the use of ordinary diligence before judgment could have 
discovered the error upon which the motion is based. 1** The motion has 
been similarly refused where counsel's clerk failed to file pleadings, *** where 
the call of a case was overlooked, *** or where a notice on the trial call sheet 
was misleading. Nor is the motion usually allowed where counsel negli- 
gently failed to present a defense at the time of the trial. "7 Where the de- 
fendant or his counsel actually had knowledge of the defense at such time 
but failed to present it, the court refused to allow the motion since its pur- 
pose is not to relieve a party from the consequence of his own negligence. 17 


Procedure. The motion or petition under Section 72 of the Civil 
Practice Act stands as a complaint in a new suit, '’® and constitutes a pro- 
ceeding at law.**° New issues are made up on the basis of the matters 
alleged, upon which there should be findings and judgment; *** and the suit 
is independent of the proceedings in which the judgment sought to be set 
aside was rendered and is an entirely different suit at law. ** The pleadings 


*8 298 Ill. App. 548, 19 N.E.2d 147 (1st Dist. 1939). 

** Cramer v. linois Commercial Men’s Ass’n. 260 Ill. 516, 103 N.E. 459 (1913). 

** Seither & Cherry Co. v. Board of Education, 283 Ill. App. 392 (3d Dist. 1936), 
McNulty v. White, 248 Ill. App. 572 (1st Dist. 1928). 

” Coultry v. Yellow Cab Co., 252 Ill. App. 443 (Ist Dist. 1929). But see Straus v. 
Biesen, 242 Il) App. 370 (1st Dist. 1926), where the court allowed the motion, pointing 
out that because of the large number of courts and the pressure of business in Cook 
County, an attorney is not expected to watch for his case on the trial call but is entitled 
to notice. 

* People v. Bruno, 346 Ill. 449, 179 N.E. 129 (1931). 

*® Hickman v. Ritchey Coal Co., 252 Ill. App. 560 (4th Dist. 1929). 

** McCord v. Briggs & Turivas, 338 Ill. 158, 170 N.E. 320 (1930). 

*” Domitzki v. American Linseed Co., 221 Ill. 161, 77 N.E. 428 (1906). 

™ People ex rel Courtney v. Green, 355 Ill. 468, 189 N.E. 500 (1934). 

* Jacobson v. Ashkinaze, 337 Ill. 141, 168 N.E. 647 (1929). 
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are original. *** The motion is not addressed to the equitable powers of the 
court, nor is it one which the court may allow or deny in its discretion. ** 
The court is absolutely bound to grant or deny the motion depending upon 
whether or not a proper case is made out. The motion or application to 
vacate and set aside a judgment should be made to the court which rendered 
the judgment; ?** this was the rule with respect to the common law writ of 
error coram nobis and, therefore, is still the proper procedure under Section 
72 of the Civil Practice Act.*** A proceeding before another court or 
judge is a collateral attack. **" It is not essential, however, that a judgment 
be vacated by the same judge or department which rendered it, where a 
court has more than one judge or department. *** Nor do the statutes of 
this state make any distinction as to whether the vacating judgment is 
rendered by the same judge who entered the original judgment or by his 
successor, for any application that can be made to the court may always be 
made to it however it is constituted. *** The sitting judge may entertain the 
motion or petition. ** However, in the recent criminal case of People v. 
Shepherd, **' it was held that the notice should be brought before the same 
judge and neither Sections 1 nor 18 of the Venue Act providing for change 
of venue is applicable to a motion in the nature of a coram nobis proceeding. 


The motion must be made within five years after the rendition of final 
judgment in the case *** and the.motion cannot be abridged on the ground 
of laches or delay in making it. *°* Those actions subject to a shorter period 
of limitation are not excluded from the application of the section. * 


The motion in place of coram nobis must be in writing, '* must be 
upon reasonable notice, *** must assign errors, ‘** must specifically pray for 
the correction of the errors pointed out, *** and must show some meritorious 
right to be enforced, of benefit to the moving party. *° Otherwise, the 
motion will be denied. *°° If the facts are specifically stated and not denied 
by the plaintiff's answer, the motion is sufficient. *°' As already stated, the 


83 Ibid. 
™ Consolidated Coal Co. of St. Louis v. Oeltjen, 189 Ill. 85, 59 N.E. 600 (1901). 
* Marshall Field & Co. v. Nyman, 285 Ill. 306, 120 N.E. 756 (1918). 

* People ex rel. Courtney v. Green, 355 Ill. 468, 189 N.E. 500 (1934). 

™ Harris v. Chicago House-Wrecking Co., 314 Ill. 500, 145 N.E. 666 (1924). 

*8 Marshall Field & Co. v. Nyman, 285 Ill. 306, 120 N.E. 756 (1918). 

“ Dept. of Public Works v. Legg, 374 Ill. 306, 29 N.E.2d 515 (1940). 

™ Elshoff v. Murray, 235 Ill. App. 488 (3d Dist. 1924). 

405 Ill. 79, 90 N.E.2d 78 (1950). 

™ Tut. Rev. Srat., c. 110, § 196 (1949). 

* Reid v. Chicago Rys. Co., 231 Ill. App. 58 (1st Dist. 1923). 

™ Ibid, 

“ Iu. Rev. Srat., c. 110, § 196 (1949). 

6 Ibid. 

™ Barnes v. Chicago City Ry. Co., 185 Ill. App. 148 (1st Dist. 1914). 

” Dressor v. Baldwin, 309 Ill. App. 182, 32 N.E.2d 959 (4th Dist. 1941). 

™ Barnes v. Chicago City Ry. Co., 185 Ill. App. 148 (1st Dist. 1914). 

* Nielsen v. Gail, 217 Ill. App. 190 (2d Dist. 1920). 

” Izzi v. lalongo, 248 Ill. App. 90 (1st Dist. 1928). 

















142 JUDGMENTS IN ILLINOIS [ Vor. 1951 


motion must set up and rely upon a fact or facts not appearing upon the 
record, which were unknown to the court, and which, if known, would 
have precluded the rendition of the judgment. *° 


The motion is entitled in the case in which the judgment sought to be 
corrected was entered, and is filed among the papers in that case, *°* not- 
withstanding the fact that it is in the nature of a separate proceeding. ** 
Since the motion is the beginning of a new suit, as already stated, and is a 
pleading, its sufficiency is properly tested by motion to strike, *°* thereby 
forming an issue of law, or the opposite party may deny the facts or plead 
matters in avoidance. *°* In the absence of a motion to strike, all legitimate 
and reasonable presumption and intendments will be indulged in support of 
the motion. 7 A motion to strike a petition to vacate a judgment is in 
effect a demurrer, and all well pleaded facts set up in the motion are 
admitted. 7°* 


Upon motion an issue is made, and the only question before the court 
on the motion is whether the error of fact alleged has been committed. The 
issues in the original action are in no way involved in the motion, *°* but the 
issues made are new, because the motion is the commencement of a new 
suit. 7° Unless an issue of law is made on the motion, the question there 
passed upon is a question of fact, viz, whether the court in the former pro- 
ceedings committed any error of fact. *4 


On a motion any presumptions that are to be indulged in must be in 
favor of the validity of the judgment rather than against it; *! accordingly, 
the burden is on the petitioner to prove by a preponderance of the evidence 
the facts alleged in his motion or petition. *"° 


Audita Querela 


At common law another remedy was available to a judgment defendant 
to obtain relief against the consequences of a judgment, on account of some 
matter of defense or discharge arising since its rendition. The writ of audita 
querela was employed in such instance, and while the writ has fallen into 
complete disuse, the Illinois courts have recognized a motion in the nature 


= People ex rel. O'Connell v. Noonan, 276 Ill. 430, 114 N.E. 928 (1917); Hickman 
v. Ritchey Coal Co., 252 Ill. App. 560 (4th Dist. 1929). 
* Barnes v. Chicago City Ry. Co., 185 Ill. App. 148 (1st Dist. 1914). 
™ Harris v. Chicago House-Wrecking Co., 314 Ill. 500, 145 N.E. 666 (1924). 
6 Jacobson v. Ashkinaze, 337 Ill. 141, 168 N.E. 647 (1929). 
** Barnes v. Chicago City Ry. Co., 185 Ill. App. 148 (1st Dist. 1914). 
™ Reid v. Chicago Rys. Co., 231 Ill. App. 58 (1st Dist. 1923). 
* Barnett v. Gitlitz, 290 Ill. App. 212, 8 N.E.2d 517 (1st Dist. 1937). 
*° Consolidated Coal Co. v. Oeltjen, 189 Ill. 85, 59 N.E. 600 (1901). 
2 Domitzki v. American Linseed Co., 221 Ill. 161, 77 N.E. 428 (1906). 
™ Ibid. 
™ Chapman v. North American Life Ins. Co., 292 Ill. 179, 126 N.E. 732 (1920). 
™* People ex rel. Courtney v. Green, 355 Ill. 468, 189 N.E. 500 (1934). 
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of a writ of audita querela.*'* In the recent case of Di Paola v. Seppala** 
after judgment for restitution was rendered and the parties entered into a 
new tenancy, the plaintiff sought to evict the tenant. The defendant 
sought to raise the proposition by petition under Section 21 of the Mu- 
nicipal Court of Chicago Act and the court held that in this situation the 
defendant could obtain relief by filing a petition in the nature of a writ of 
audita querela. 


CONFESSION JUDGMENTS 


The right to enter judgments by confession is a carry-over from the 
common law. 2!* In Illinois, as in most states, a statute has been enacted ?17 
authorizing the entry of judgments by confession. 


Whenever a judgment is entered under the prescribed circumstances 
we have the unusual situation of a judgment having been granted without 
actual adjudication and without the presence or perhaps even the knowledge 
of the defendant. For this reason the rules in regard to vacating a confes- 
sion judgment are quite dissimilar to those applied in cases involving other 
types of judgments. It has been held in Illinois that courts of law exercise 
an equitable jurisdiction over judgments entered by confession upon bonds 
and warrants of attorney, *** and this equitable power makes the setting 
aside of confession judgments a subject quite different and almost detached 
from the general considerations in regard to the vacation of judgments. 


Supreme Court Rule 26 provides: “A motion to open a judgment by 
confession shall be supported by affidavit in the manner provided by rule 15 
for summary judgments, and if the motion and affidavit discloses a prima 
facie defense on the merits to the whole or a part of the plaintiff's demand, 
the court shall set such motion down for hearing. The plaintiff may file 
counter affidavits. If, at the hearing upon such motion, it shall appear that 
the defendant has a defense on the merits to the whole or a part of the 
plaintiff's demand and that he has been diligent in presenting his motion to 
open such judgment, the court shall then sustain the motion either as to the 
whole of the judgment or as to such part thereof as to which a good defense 
has been shown, and the case shall thereafter proceed to trial, and the com- 
plaint, motion and affidavit, and counter affidavits shall constitute the plead- 
ings unless the parties, or either of them, shall ask leave to file further 
pleadings. The plaintiff may amend his complaint so as to include any 
claims which may have accrued subsequent to the entry of the original 
judgment. The issues of such case shall be tried by the court without a 


™ Harding v. Hawkins, 141 Ill. 572; 31 N.E. 307 (1892); Barnett v. Gitlitz, 290 
Ill. App. 212, 8 NE.2d 517 (1st Dist. 1937); 6 C.J. 853. 
** 336 Ill. App. 344, 83 N.E.2d 889 (1st Dist. 1949). 
6 May v. Larson Co., 304 Ill. App. 137, 26 N.E.2d 139 (1st Dist. 1940). 
7 Irn. Rev. Srat., c. 110, § 174 (1949). 
78 Take v. Cook, 15 Ill. 353 (1854). 
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motion must set up and rely upon a fact or facts not appearing upon the 
record, which were unknown to the court, and which, if known, would 
have precluded the rendition of the judgment. *° 


The motion is entitled in the case in which the judgment sought to be 
corrected was entered, and is filed among the papers in that case, *°* not- 
withstanding the fact that it is in the nature of a separate proceeding. ** 
Since the motion is the beginning of a new suit, as already stated, and is a 
pleading, its sufficiency is properly tested by motion to strike, *°° thereby 
forming an issue of law, or the opposite party may deny the facts or plead 
matters in avoidance. °° In the absence of a motion to strike, all legitimate 
and reasonable presumption and intendments will be indulged in support of 
the motion. 7 A motion to strike a petition to vacate a judgment is in 
effect a demurrer, and all well pleaded facts set up in the motion are 
admitted. ?°* 


Upon motion an issue is made, and the only question before the court 
on the motion is whether the error of fact alleged has been committed. The 
issues in the original action are in no way involved in the motion, *°* but the 
issues made are new, because the motion is the commencement of a new 
suit. **° Unless an issue of law is made on the motion, the question there 
passed upon is a question of fact, viz, whether the court in the former pro- 
ceedings committed any error of fact. ?™ 


On a motion any presumptions that are to be indulged in must be in 
favor of the validity of the judgment rather than against it; *’* accordingly, 
the burden is on the petitioner to prove by a preponderance of the evidence 
the facts alleged in his motion or petition. *** 


Audita Querela 


At common law another remedy was available to a judgment defendant 
to obtain relief against the consequences of a judgment, on account of some 
matter of defense or discharge arising since its rendition. The writ of audita 
querela was employed in such instance, and while the writ has fallen into 
complete disuse, the Illinois courts have recognized a motion in the nature 


* People ex rel. O'Connell v. Noonan, 276 Ill. 430, 114 N.E. 928 (1917); Hickman 
v. Ritchey Coal Co., 252 Ill. App. 560 (4th Dist. 1929). 
** Barnes v. Chicago City Ry. Co., 185 Ill. App. 148 (1st Dist. 1914). 
™ Harris v. Chicago House-Wrecking Co., 314 Ill. 500, 145 N.E. 666 (1924). 
*° Jacobson v. Ashkinaze, 337 Il. 141, 168 N.E. 647 (1929). 
* Barnes v. Chicago City Ry. Co., 185 Ill. App. 148 (1st Dist. 1914). 
™ Reid v. Chicago Rys. Co., 231 Ill. App. 58 (Ist Dist. 1923). 
* Barnett v. Gitlitz, 290 Il]. App. 212, 8 N.E.2d 517 (1st Dist. 1937). 
** Consolidated Coal Co. v. Oeltjen, 189 Ill. 85, 59 N.E. 600 (1901). 
7 Domitzki v. American Linseed Co., 221 Ill. 161, 77 N.E. 428 (1906). 
™ Ibid. 
™ Chapman v. North American Life Ins. Co., 292 Ill. 179, 126 N.E. 732 (1920). 
™ People ex rel. Courtney v. Green, 355 Ill. 468, 189 N.E. 500 (1934). 




















Sprinc] RELIEF 143 
_ of a writ of audita querela.*** In the recent case of Di Paola v. Seppala** 
after judgment for restitution was rendered and the parties entered into a 
new tenancy, the plaintiff sought to evict the tenant. The defendant 
sought to raise the proposition by petition under Section 21 of the Mu- 
nicipal Court of Chicago Act and the court held that in this situation the 
defendant could obtain relief by filing a petition in the nature of a writ of 
audita querela. 


CONFESSION JUDGMENTS 


The right to enter judgments by confession is a carry-over from the 
common law. ?"¢ In Illinois, as in most states, a statute has been enacted ?*7 
authorizing the entry of judgments by confession. 


Whenever a judgment is entered under the prescribed circumstances 
we have the unusual situation of a judgment having been granted without 
actual adjudication and without the presence or perhaps even the knowledge 
of the defendant. For this reason the rules in regard to vacating a confes- 
sion judgment are quite dissimilar to those applied in cases involving other 
types of judgments. It has been held in Illinois that courts of law exercise 
an equitable jurisdiction over judgments entered by confession upon bonds 
and warrants of attorney, *** and this equitable power makes the setting 
aside of confession judgments a subject quite different and almost detached 
from the general considerations in regard to the vacation of judgments. 


Supreme Court Rule 26 provides: “A motion to open a judgment by 
confession shall be supported by affidavit in the manner provided by rule 15 
for summary judgments, and if the motion and affidavit discloses a prima 
facie defense on the merits to the whole or a part of the plaintiff's demand, 
the court shall set such motion down for hearing. The plaintiff may file 
counter affidavits. If, at the hearing upon such motion, it shall appear that 
the defendant has a defense on the merits to the whole or a part of the 
plaintiff's demand and that he has been diligent in presenting his motion to 
open such judgment, the court shall then sustain the motion either as to the 
whole of the judgment or as to such part thereof as to which a good defense 
has been shown, and the case shall thereafter proceed to trial, and the com- 
plaint, motion and affidavit, and counter affidavits shall constitute the plead- 
ings unless the parties, or either of them, shall ask leave to file further 
pleadings. The plaintiff may amend his complaint so as to include any 
claims which may have accrued subsequent to the entry of the original 
judgment. The issues of such case shall be tried by the court without a 


™ Harding v. Hawkins, 141 Ill. 572; 31 N.E. 307 (1892); Barnett v. Gitlitz, 290 
Ill. App. 212, 8 N.E.2d 517 (1st Dist. 1937); 6 C.J. 853. 
** 336 Ill. App. 344, 83 N.E.2d 889 (ist Dist. 1949). 
*° May v. Larson Co., 304 Ill. App. 137, 26 N.E.2d 139 (ist Dist. 1940). 
7 Tut. Rev. Stat., c. 110, § 174 (1949). 
28 Take v. Cook, 15 Ill. 353 (1854). 
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jury unless the defendant or the plaintiff demand a jury and pay the proper 
fee (where one is required by law) to the clerk at the time of the entry of 
the order opening the judgment. The original judgment shall stand as 
security, and all further proceedings thereon shall be stayed until the fur- 
ther order of the court, but where the defense is only to a part of the 
original judgment, such judgment shall stand as to the balance and execution 
issue thereon.” 72° 


Time for Application 


The motion or application must be made at the earliest opportunity, so 
that the applicant may not be justly chargeable with any laches in the 
assertion. of his rights, **° in other words, diligence must be shown by the 
defendant in making a motion for leave to defend. *** The motion comes 
before the court with slight claim to favorable consideration after a lapse of 
years. **? The Supreme Court Rule moreover expressly requires diligence 
in presenting the motion. *** No general rule can be stated as to what con- 
stitutes laches, *** for that depends upon the circumstances of each particular 
case. **® But it has been held that the rule as to laches in default cases ap- 
plies, so that a long delay after judgment in making such motion is negli- 
gence constituting laches sufficient to bar relief. *#° For example, it has been 
held that a delay of five, **” sixteen, *** or twenty days after receiving notice 
of the entry of the judgment, *° or even a delay until after issuance of 
execution on the judgment, sale thereunder, and return of the execution 
satisfied, **° would not bar relief. But a delay of more than a month,?** of 
two and one-half months, *** two years, *** or four years, *** will bar relief. 
But, speaking generally, delay which does not prejudice the rights of the 
plaintiff will not be regarded as laches, *** and the plaintiff by his own con- 
duct may estop himself to urge the laches and neglect of the defendant in 
pressing his motion. ** 


Tur. Rev. Srat., c. 110, § 259.26 (1949). 

™ Take v. Cook, 15 Ill. 353 (1854). 

™ Lathrop-Paulson Co. v. Perkson, 229 Ill. App. 400 (1st Dist. 1923). 

™ Hall v. Jones, 32 Ill. 38 (1863). 

™ Iu. Rev. Srat., c. 110, § 259.26 (1949). 

™ Solomon v. Dunne, 264 Ill. App. 415 (1st Dist. 1932). 

™ Grossman v. Lifshitz, 261 Ill. App. 523 (1st Dist. 1931). 

™ Kesner v. Truax, 195 Ill. App. 285 (1st Dist. 1915). 

™ Heeney v. Alcock, 9 Ill. App. 431 (1st Dist. 1881). 

** Mutual Life of Illinois v. Little, 227 Ill. App. 436 (4th Dist. 1922). 

™ Handley v. Wilson, 242 Ill. App. 66 (1st Dist. 1926). 

” Askew v. Goddard, 17 Ill. App. 377 (4th Dist. 1885). 

™ Sternberger v. Wright, 239 Ill. App. 490 (4th Dist. 1926). 

™ Freeman v. Counsell, 203 Ill. App. 333 (1st Dist. 1917). 

* Tyler v. Ross, 215 Dl. App. 502 (3d Dist. 1919). 

™ Thurn v. Schwartz, 197 Ill. App. 359 (1st Dist. 1916). 

* First National Bank of Harvey v. Trott, 236 Ill. App. 412 (1st Dist. 1925). 
™ Ross v. Wrightwood-Hampden Bldg. Corp., 271 Ill. App. 22 (1st Dist. 1933). 
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Here again, the rule applies that if the judgment is absolutely void it is 
~ subject to attack by motion, irrespective of the lapse of time. *** 


A proper showing may be made by affidavits to account for and excuse 
delay in making application to open or vacate a judgment by confession, 
and to stay proceedings thereunder. *** But if delay in presenting and press- 
ing the motion to vacate the judgment was due to default of the party’s 
attorney, he must look to him for redress. 7*° 


Grounds 


The Illinois. statutes and the rules of the Supreme Court do not pre- 
scribe the grounds upon which a judgment by confession will be opened, 
vacated, or set aside, other than that the defendant must have a defense on 
the merits.**° It may be stated broadly that when the circumstances 
justify and warrant it, a judgment by confession may be opened, vacated, or 
set aside. *4* But such a motion is allowed only for equitable reasons, ** 
because the motion is an appeal to the equitable powers of the court. ** 
Therefore, unless some equitable ground is shown the judgment cannot be 
set aside and the execution quashed. ?** 


The affidavits filed in support of a motion to open, vacate, or set aside 
a judgment by confession must state facts which constitute a meritorious 
defense to the action in which the judgment was rendered. *** The showing 
must be clear, **° and to accomplish this, facts should be stated which make 
out a meritorious defense, not merely facts from which it is possible to infer 
such a defense, **? or facts from which, if proved on a trial, a defense might 
be inferred. 7*® If no facts are stated in the affidavit which constitute a de- 
fense upon the merits to the whole or some part of the claim, the trial judge 
does not abuse his discretion in denying the motion. **° But if the affidavits 
of the defendant show a prima facie case of a good defense, it is the duty 
of the court to open the judgment and allow such defense to be interposed 
and the issue tried by a jury. **° 


State Bank of Prairie du Rocher v. Brown, 263 Ill. App. 312 (4th Dist. 1931); 
Solomon v. Dunne, 264 Ill. App. 415 (1st Dist. 1932). 

*Stranak v. Tomasovic, 309 Ill. App. 177, 32 N.E.2d 994 (4th Dist. 1941); 
Elaborated Ready Roofing Co. v. Hunter, 262 Ill. App. 380 (1st Dist. 1931). 

* Brinkman v. Paulciewski, 245 Ill. App. 307 (4th Dist. 1924). 

* Tut. Rev. Srat., c. 110, § 259.26 (1949). 

* Jeffery Bulk Service Station, Inc. v. Goetzinger, 304 Ill. App. 254, 26 N.E.2d 
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** Mumford v. Tolman, 157 Ill. 258, 41 N.E. 617 (1895). 
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* Mandel Bros. Inc. v. Cohen, 248 Ill. App. 188 (Ist Dist. 1928). 
“* Koehler v. Gluam, 169 Ill. App. 537 (1st Dist. 1912). 
™“' Chicago Fire-Proofing Co. v. k Nat'l. Bank, 145 Ill. 481, 32 N.E. 534 (1892). 
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™ Stranak v. Tomasovic, 309 Ill. App. 177, 32 N.E.2d 994 (4th Dist. 1941). 
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For many years the practice of the plaintiff submitting counter- 
affidavits was not questioned, *** which gave rise to a line of decisions to the 
effect that, if the evidence was conflicting, the defendant should be let in to 
plead. Later courts held that counter-affidavits to the merits were not ad- 
missible, and this is now the rule. *°* Court rules provide for the filing of 
counter-affidavits but some restrictions are placed on the right to use them. 
They may be used to controvert the defendant’s showing as to diligence or 
lack of negligence in applying to have the judgment opened, or to show 
that he had notice of the judgment and unreasonably delayed taking action 
to have it set aside, or where the question involved is a question for the 
court only. *** The motion to open or vacate the judgment may be denied 
if the showing made by the judgment creditor’s counter-affidavits is as 
strong as that on the part of the judgment debtor. *** But it is not proper 
for a trial court to consider counter-affidavits which go to the merits of the 
controversy, on a motion to open, vacate, or set aside a judgment by con- 
fession, **° where the defendant’s affidavits show a prima facie defense on 
the merits, *** at least where the defendant objects to a consideration of the 
counter-affidavits. *** Such a course would be an encroachment upon the 
right to trial by jury.*** The hearing of counter-affidavits has been char- 
acterized as “vicious practice.” *** 


The same reasoning which makes it improper to consider counter- 
affidavits on the merits makes it improper for the plaintiff to introduce 
controverting evidence as to the merits at the hearing on the motion, * or 
to cross-examine the defendant as to the merits at that time. 7° Where it is 
desired to interpose counter-affidavits, the practice is to request time for 
filing them, if additional time is needed for that purpose. 


A motion to vacate a judgment by confession should be allowed where 
the warrant of attorney did not authorize the confession, *** where the 
power was illegal and void, *** where there was no proof of the execution of 
the warrant, *** where there were fatal defects in the complaint, *** where 


* Truby v. Case, 41 Ill. App. 153 (ist Dist. 1891). 

* Stranak v. Tomasovic, 309 Ill. App. 177, 32 N.E.2d 994 (4th Dist. 1941). 

* McCormick v. Loomis, 165 IL App. 214 (Ist Dist. 1911). 

* Anderson v. Studebaker, 37 Ill. App. 532 (Ist Dist. 1890). 

™ Stranak v. Tomasovic, 309 Ill. App. 177, 32 N.E.2d 994 (4th Dist. 1941). 

™ Continental Construction Co. v. Henderson County Public Service Co., 227 Ill. 
App. 43 (3d Dist. 1922). 

 Oecrtinger v. Levit, 186 Il. App. 104 (1st Dist. 1914), 

* Gilchrist Transp. Co. y. Northern Grain Co., 204 Ill, 510, 68 N.E. 558 (1903). 

* Mendel! v. Kimball, 85 I. §82 (1877). 

 Oecrtinger v. Levit, 186 Ill. App. 104 (ist Dist. 1914). 

* Scone v. Levinson, 228 Il. App. 342 (ist Dist. 1923). 

Weber v. Powers, 213 Ul. 370, 72 N.E. 1070; 68 L.R.A. 610 (1904). 

* Solomon vy. Dunne, 264 I. App. 415 (ist Dist. 1932). 
* Follansbee v. Scottish American Mortgage Co., 5 Ill. App. 17 (ist Dist. 1879). 
™ Preisler v. Gulezynski, 264 Ill. App. 12 (Ist Dist. 1931). 
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there has been a breach of the contract upon which the judgment rests, *** 
where unfair advantage has been taken of illiterate and ignorant persons, *** 
or where the note or other obligation upon which the judgment was entered 
is subject to the defense of usury, *** want of service, or an abuse of author- 
ity to confess. 7*° Additional grounds are lack of consideration for the note 
upon which the judgment was entered, *” illegality of consideration, 7" 
failure of consideration, **? want of proof of authority on the part of the 
attorney in fact, ?** or that the judgment was unwarranted by any cognovit 
or confession. *" 


A judgment by confession will not be opened for mere irregularities or 
defects in the proceedings, except where a good defense on the merits is 
shown; *”* errors of law are waived. *"* Judgments confessed by a person 
insane at the time, ?"" or laboring under the disability of infancy, *** may be 
vacated in a proper case. A material alteration in the note upon which the 
judgment was entered is ground for opening the judgment, *”* provided the 
alteration is sufficiently shown. **° 


Judgments entered by confession are often opened for the purpose of 
letting in a defense that the party was precluded by fraud, accident, or 
otherwise from making at the proper time. *** It is well settled that the fact 
that a note or other obligation. upon which judgment has been confessed 
was procured by fraud, undue influence, or deception affords ground for 
vacating the judgment, *** as where there was mistake and misunderstanding 
as to the nature of the transaction into which the defendants were enter- 
ing. *** But parties will not be relieved from the result of their own negli- 
gence, ** nor is it fraud for the person in whose favor the judgment was 


*” Automatic Oil Heating Co. v. Lee, 296 Ill. App. 628, 16 NE.2d 919 (1st Dist. 
1938). 

 Stranak v. Tomasovic, 309 Ill. App. 177, 32 N.E.2d 994 (4th Dist. 1941). 

* McGuire v. Campbell, 58 Ill. App. 188 (4th Dist. 1894). 

* Hier v. Kaufman, 134 Ill. 215, 25 N.E. 517 (1890). 

*° Aidner v. Cabin, 258 Ill. App. 245 (ist Dist. 1930). 

™ Vennum v. Carr, 130 Ill. App. 309 (3d Dist. 1906). 

™ Continental Construction Co. v. Henderson County Public Service Co., 227 Ul. 
App. 43 (3d Dist. 1922). 

**Follansbee v. Scottish American Mortgage Co., 5 Ill. App. 17 (ist Dist. 1879); 
Handley v. Wilson, 242 Ill. App. 66 (Ist Dist. 1926). 

™ Bernstein v. Curran, 99 Ill. App. 179 (1st Dist. 1900). 

™ Blake v. State Bank of Freeport, 178 Ill. 182, 52 N.E. 957 (1899). 

™ Brunswick v. Hurley, 131 Ill, App. 235 (1st Dist. 1907). 

"Crawford v. Thomson, 161 Ill. 161, 43 N.E. 617 (1896). 

™ Krickow v. Pennsylvania Tar Mfg. Co., 87 ll. App. 653 (Ist Dist. 1899). 

*” Wyman v. Yeomans, 84 Ill, 403 (1877). 

Pearce v. Miller, 201 [ll 188, 66 Ni. 221 (1903). 

™ Hall v. Jones, 32 Ul. 38 (1863). 
“Blake v. State Bank of Freeport, 178 lll, 182, 52 N.B. 95? (1899). 
* Stranak v. Tomasovic, 309 Ill, App. 177, 32 N.E.2d 994 (4th Dist. 1941). 
“ Blake v. State Bank of Freeport, 178 Ill. 182, 52 N.B. 957 (1899). 
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confessed to exercise his rights thereunder. **° In the proper circumstances, 
payment of a debt,*** or its discharge by the bar of the statute of 
limitations, **7 may afford ground for opening and vacating a judgment 
entered by confession. A mere agreement to extend the time for paying the 
debt *** is not sufficient grounds. 

Until the decision in the rather recent case of State Bank of Blue Island 
v. Kott*** the courts held that a judgment by confession could not be 
opened or set aside to allow the defendant to plead a cross demand or set 
off, *°° in the absence of a showing that the defendant had a defense on the 
merits. However, the court held in this case that a liberal construction 
should be given Sections 4% and 38 *® of the Civil Practice Act to permit 
the opening of a judgment for the purpose of allowing the defendant to 
present a counter-claim. 


Procedure after Opening Judgment 


After the defendant’s motion to open or vacate is sustained, and he is 
permitted to make a defense to the suit, the cause then stands as an ordinary 
case which is proceeding to trial.*°* By Supreme Court Rule 26, ?* the 
issues are to be tried by the court without a jury unless the plaintiff or the 
defendant demand a jury and pay the proper fee, where one is required by 
law, to the clerk at time of the entry of the order opening the judgment. ** 
After the case is opened the plaintiff must take the initiative and prove his 
case under the law in the same way as he would be compelled to do had 
there been no judgment entered by confession. ?% 


Where a judgment by confession has been opened, a trial held, and the 
issues found for the plaintiff, the proper practice is to restore the judgment 
by confession rather than enter an independent judgment, **” and the entry 
of a separate and independent judgment is erroneous. *** If a judgment by 
confession is opened, the defendant allowed to plead, a trial had on the 
merits, and the final order confirms the judgment, it is proper to include a 


*° Mason v. Griffith, 281 Ill. 246, 118 N.E. 18 (1917). 

* Barnett v. Gitlitz, 290 Ill. App. 212, 8 N.E.2d 517 (1st Dist. 1937). 

** Matzenbaugh v. Doyle, 156 Ill. 331, 40 N.E. 935 (1895). 

** Ralph v. Baxter, 66 Ill. 416 (1872). 

* 323 Ill. App. 27, 54 N.E.2d 897 (1st Dist. 1944). 

*°Smysor v. Glasscock, 256 Ill. App. 29 (3d Dist. 1930); Stead v. Craine, 256 Ill. 
App. 445 (4th Dist. 1930). 

™ Iit. Rev. Stat., c. 110, § 128 (1949). 

* Id. § 162. 

* Western Cold Storage Co. v. Keeshin, 252 Ill. App. 165 (1st Dist. 1929). 

™ Tut. Rev. Srat., c. 110, § 259.26 (1949). 

* Rule 47, § 4 of Circuit and Superior Courts of Cook County. 

™ Curtin v. Kinney, 304 Ill. App. 257, 26 N.F.2d 159 (1st Dist. 1940); Morris v. 
Taylor, 199 Ill. App. 588 (Ist Dist. 1916). 

™” Excelsior Stove & Mfg. Co. v. Venturelli, 290 Ill. App. 502, 8 N.F.2d 702 (2d 
Dist. 1937). 
™ Cervenka v. Hunter, 185 Ill. App. 547 (Ist Dist. 1914). 
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~ reasonable sum as attorney’s fees in the final judgment; whether or not the 
. manny jucg: 
judgment by confession has been vacated. *°° 


Pending the hearing of a motion to vacate a judgment the court will 
secure the plaintiff in status quo, and will not allow junior judgment cred- 
itors to acquire prior liens, which might be the case if the judgment were 
immediately and unconditionally set aside. *°° Accordingly, where a money 
judgment is vacated, the usual and proper practice is to allow the judgment 
recovered to stand as a security for the payment of any amount that may 
ultimately be recovered upon a re-trial of the case, and any liens that have 
been acquired under the judgment are retained until the final determination 
of the merits of the controversy. *°' This is the practice with respect to 
default judgments, being regulated by rules of court in some counties. This 
practice is also followed in the case of judgments by confession, thus fully 
protecting the rights of the parties until the merits of the case are heard and 
determined, * the practice of allowing the judgment to stand as security 
merely amounting to a stay of execution; *°* or the court, without directly 
passing upon the motion, may give leave to plead and merely leave the judg- 
ment standing as security. *° 


The court in granting relief by vacating and setting aside a judgment, 
may impose reasonable and just terms in the exercise of a sound judicial 
discretion, °° subject to reversal if the discretion is abused. *°* Thus the 
court may, in a proper case, require the payment of attorney’s fees. °°’ There 
is no discretion to impose such terms, however, where the application for 
relief is prompt and a clear case is presented. *°* 


EQUITABLE RELIEF AGAINST JUDGMENTS AT LAW 


Equity, by way of the injunction, will relieve against judgments at law 
under certain circumstances. *°® Equity’s jurisdiction in this respect stems 
not only from the classic powers exercised by the chancellor, but also from 
statute. *!° The remedy is not common, and equity, aware of the jealousy 
with which its powers are historically viewed by the law courts, demands 


” West v. McNaughton, 211 Ill. App. 259 (Ist Dist. 1918). 

*” Lyon v. Boilvin, 7 Ill. 629 (2 Gilm. 1845). 

™ City of Park Ridge v. Murphy, 258 Ill. 365, 101 N.E. 524 (1913). 

8 Norton v. Allen, 69 Ill. 306 (1873). 

** Northeastern Coal Co. v. Tyrrell, 133 Ill. App. 472 (1st Dist. 1907). 

™ Uhlendorf v. Kaufman, 41 Ill. App. 373 (Ist Dist. 1891). 

** Ringholm v. Fitzgerald, 208 Ill. App. 268 (1st Dist. 1917); Brook v. Smerling, 
204 Ill. App. 250 (1st Dist. 1917). 

** Spring Valley Coal Co. v. Donaldson, 123 Ill. App. 196 (2d Dist. 1905). 

*' Brooks v. Smerling, 204 Ill. App. 250 (Ist Dist. 1917). 

“ Drinkwater v. Davidson, 90 Ill. App. 9 (Ist Dist. 1899). 

“See generally, 34 C. J. Judgments § § 680-793, 49 C.J.S. Judgments § § 341-400; 
4 NIcHOLs, anaes Civit. Practice § § 4478-4572 (1941). 

* Iut. Rev. Srat., c. 22, § 1 and c. 69, § § 4-8 (1949). As to the vacation by 
equity of judgments on gambling debts, sce ILL. Rev. Srar., c. 38, § 333 (1949). 
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that petitioners for relief against a judgment at law show a clear right to 
invoke its protection. *™ 


As a general proposition equity acts in personam, and so the typical 
relief granted by equity is an injunction enjoining the judgment creditor 
from pursuing enforcement of his judgment. Equity, in this view, would 
not “meddle with the judgment”, **? but would impose its contempt penalty 
upon the judgment-holder in case he proceeded to enforce his judgment. *** 
It is well settled, however, that equity goes beyond these limits as a matter 
of actual practice, and in a proper case the chancellor will vacate and set 
aside the judgment complained of and grant a new trial.*** Indeed, the 
usual complaint for equitable relief from a judgment at law will contain 
prayers for an injunction, for a setting aside of the judgment and a new 
trial, and for general equitable relief. 


Grounds for Equitable Relief 


To be entitled to the interposition of equity, one must show that his 
defense to the rendition of the judgment was equitable, and thus not admis- 
sible in a court of law, or that, without fault or negligence on his part or the 
part of his counsel or agents, he was prevented from making his defense by 
fraud or deception, or failed to make it through mistake, surprise, or ac- 
cidental circumstances beyond his control. ** In exercising its jurisdiction 
equity does not pretend to review the proceeding at law from which relief 
is sought, nor does it wrap its protective cloak about a litigant where the 
judgment is no more than erroneous or irregular. *** In fact, equity only re- 
luctantly grants the relief, being conscious of the mischief resulting to the 
finality of judicial proceedings if the power were to be indiscriminately 
exercised. **’ It must appear probable in the highest degree that a retrial 


*17T Biack ON JupGMENTs § 356 (2d ed. 1902); 3 FREEMAN ON JUDGMENTS § 1178 
(Sth ed. 1925); Holmes v. Stateler, 57 Ill. 209 (1870); West Chicago Park Commis- 
sioners v. Riddle, 151 Ill. App. 487 (1st Dist. 1909), aff'd, 245 Ill. 168, 91 N.E. 1060 
(1910). Under code pleading, however, the form of the petition is not controlling, if 
equitable grounds are adequately _ Nikola v. Campus Towers Apartment Bldg, 
Corp., 303 Ill. App. 516, 25 N.E.2d 582 (ist Dist. 1940). 

*2 1 Ames, Cases 1n Equity Jurispicrion 2 (1904) (quoting Littleton). 

** One writer has said that the judgment creditor may have his execution if he is 
willing to remain in prison for contempt. Crark, PrincipLes or Equity 10 (Ill. ed. 
1910). 

*“ Simpson v. Simpson, 273 Ill. 90, 112 N.E. 276 (1916). 

** The cases announcing this general proposition are too numerous for citation in 
limited space. See, however, the general statements and citations in Mohr v. Messick, 
322 Ill. App. 56, 53 N.E.2d 743 (3d Dist. 1944), where the proposition is reviewed, 
although plaintiff was found not to have adequate grounds for relief. See also, Kuli- 
kowski v. North American Mfg. Co., 322 Ill. App. 202, 54 N.E.2d 411 (1st Dist. 1944). 

“* Cosby v. Harts, 169 F.2d 689, cert. den., 336 U.S. 931, 69 Sup. Cr. 738 (1949). 

“' Suits in equity to enjoin enforcement of judgments at law are not favored by 
courts of equity. Chandler v. Chandler, 326 Ill. App. 670, 63 N.E.2d 272 (2d Dist. 
1945). 




















Sprinc]} RELIEF 151 


would produce a different result.*** Indeed, the circumstances under 
~ which equitable relief is granted are so varied that one may say that each 
case must stand upon its own facts. 


This is all the more true since it must be remembered that the plaintiff 
in an equitable action for relief from a judgment at law has petitioned the 
chancellor and has consequently subjected himself to all of the prerequisites 
of equity. Thus, he must seek to do equity as well as receive it; he must 
have been reasonably diligent and free from negligence in defending himself 
in the action at law; and he must have no adequate remedy at law. ** 
Consequently, what are grounds for equitable relief in one case are but an 
empty shell in another. The moral is that the practitioner should carefully 
examine his client’s own conduct before filing a complaint for equitable 
relief. 


Procedure 


Equitable relief from judgments at law is sought by the filing of a 
complaint setting forth the grounds upon which the request for relief is 
based. *°° This is a separate proceeding and not a part of the suit from 
which relief is asked. Venue is in the county where the judgment was 
obtained or where the suit at law is pending. *** The time for the filing of 
the complaint is governed by consideration of what would amount to laches 
under the circumstances of the case. The complaint must be verified. *?? 


In accordance with modern attitudes toward pleadings, the court will 
look to the substance of the complaint and its material averments rather 
than to its designation by the pleader. *** This does not excuse the pleader 
from stating sufficient facts to constitute a cause of action. The complaint 
should identify the judgment and state the facts relied upon for equitable 
relief. It should further state that there is no adequate remedy at law; it 
should offer to do equity (i.e., pay the amount of any claim that may be 
established); and it should allege diligence and lack of negligence or laches 
on part of the plaintiff in a clear manner and not merely as a conclusion of 
the pleader. It should allege a meritorious defense and that had it not been 
for the grounds set out there would have been a different result in the suit 
at law. 


General rules as to pleading govern. The defendant (usually the judg- 
ment creditor) is, of course, entitled to answer and the plaintiff may reply. 
The plaintiff may also amend his complaint. The issues are formed and 
determined as in equity proceedings generally. 


*8 Hofmann v. Burris, 210 Ill. 587, 71 N.E. 584 (1904). 
"°4 NicHots, Inttnois Crvit Practice § 4497-4506 (1941). 
See the form of complaint in 4 Nichors, Ituinois Civic Practice § 4553 (1941). 
Ii. Rev. Stat., c. 69, § 4 (1949). 

 Goelitz v. Lathrop, 286 Ill. App. 248, 3 N.E.2d 305 (1st Dist. 1936). 
3 Moore v. Shook, 276 Ill. 47, 114 N.E. 592 (1916). See note 311, supra. 
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Notes 


IMPRISONMENT FOR CIVIL JUDGMENTS 
IN ILLINOIS 


A creditor’s power to cause his debtor to be imprisoned to satisfy the 
obligation has been described as a blunderbuss. The description seems 
quite accurate when a close study is made of this creditor’s right. Under 
Illinois law it is available to him only in certain instances. Use of this 
remedy may well result in something other than satisfaction of the obliga- 
tion; the weapon is cumbersome, and on occasion may have a serious recoil. 


The objective of this note is to examine in detail a creditor’s right to 
execution on his debtor’s body. When is body execution available to the 
creditor? How does he proceed to enforce body execution against the 
defendant? How long may the creditor keep the defendant incarcerated? 
What obligations does the creditor incur by exercising this right? What 
remedies are available to the defendant who is about to be or is imprisoned 
for a judgment debt? These are some of the major questions toward which 
this note will be directed. 


HISTORY OF IMPRISONMENT FOR DEBT 


While imprisonment for debt may be traced historically to early 
Roman and Anglo-Saxon law, ? such historical background, though quite 
interesting, would not contribute substantially to the matters to be dis- 
cussed here. 


In Illinois, from the time of our first constitution, something more 
than a mere contract judgment has been required in order to imprison a 
judgment debtor. The first Illinois Constitution provided that: 


“No person shall be imprisoned for debt unless upon refusing to 
deliver up his estate for the benefit of his creditors in such a manner as 
shall be prescribed by law, or in cases where there is a strong presump- 
tion of fraud.” * 


*Only the use of the capias ad satisfaciendum (ca. sa.) will be dealt with here. 
This writ issues after the creditor has reduced his claim to judgment for the purpose of 
enforcing that judgment. The writ of capias ad respondendum is a process which 
causes the defendant’s body to be taken before trial to insure his presence at trial. 

*See Ford, lmprisonment for Debt, 25 Micu. L. Rev. 24-34 (1926). A brief, well 
supported, and thorough treatment of the history of imprisonment for debt from 
Roman law down to current times. See also, Tuttle v. Wilson, 24 Ill. 553 (1860), for a 
good survey of Illinois constitutional and statutory history on imprisonment for debt. 

*Iut. Const. Art. VIEL, § 15 (1818). 
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Subsequent constitutions have stated this same principle in identical lan- 
guage.* Consonant with the constitutions, Illinois statutes have set forth 
various conditions precedent to the issuance of a capias ad satisfaciendum. 
A provision enacted in 1872 prescribes the only three instances where body 
execution shall issue: 5 (1) where the plaintiff has a tort judgment against 
the defendant; (2) where the defendant is held to bail upon a writ of 
capias ad respondendum as provided by law; and (3) where the defendant 
refuses to deliver up his estate for the benefit of creditors. This section 
was amended in 1935, ® and now limits the possibility of having execution on 
the body of the defendant to tort judgments where there has been a special 
finding that malice was the gist of the action, and cases where the defendant 
refuses to surrender his assets. Other Illinois statutes have set forth these 
conditions precedent to the issuance of a ca. sa.: (1) prior execution on the 
defendant’s property;’ (2) affidavit by the plaintiff that he believes the 
defendant has hidden, concealed, or transferred property for the purpose 
of defrauding the plaintiff;* (3) sworn statement by the plaintiff that he 
believes the defendant intends to abscond from the county where the 
judgment was obtained, or where the defendant resided; * and (4) affidavit 
that the defendant has property, not exempt from execution, which he 
refuses to surrender.*® One important limitation on the language of the 
Constitution was imposed very early by judicial interpretation. That is, 
that the constitutional prohibition is only against imprisonment for contract 
obligations. It does not prohibit imprisonment of a defendant in actions 
for torts.** This same restriction on the constitutional provision exists 
today. ** 

It seems significant in the history of the use of the capias that the 
remedy has always been more readily available to the tort judgment credi- 
tor. One writer logically suggests that in ancient days this may have 
resulted from the confusion and overlapping of criminal and civil law. ** 
Since the tortfeasor (particularly a trespasser) was generally guilty of a 
breach of the king’s peace, he was subjected to more severe treatment than 


“Int. Consr. Art XIII, § 15 (1848); Inx. Const. Art II, § 12 (1870). 
* Ini. Rev. Srar., c. 77, § 5 (1933); Ill. Laws 1871-72, p. 505, § 5. 
"Int. Rev. Srar., c. 77, § 5 (1949). 
"An act to abolish imprisonment for debt in certain cases, Ill. Laws 1823, p. 158, 
A similar provision is found in Ix. Rev. Srar., c. 77, § 65 (1949). 
* Ul. Laws 1823, p. 159, § 4; lun. Rev. Srdv., c. 77, § 65 (1949). 
* Ill. Laws 1823, p. 158, § 3. 
“ Rev. Srar. 1845, p. 282, § 1 (Chapter LI, Insolvent Debtors); Int, Rev. Srat., 
©. 77, § § 5, 65 (1949). 
“ McKindley v. Rising, 28 IJ. 337 (1862); Brennan v. Cotton, 14 Ill. 414 (1852). 
* Petition of Blacklidge, 359 Ill. 482, 195 N.E. 3 (1935); Lipman v. Goebel, 357 
Il. 315, 192 NE. 203 (1934), cert. denied, 294 US. 712, 55 Sup. Cr. 508 (1934); People v. 
Walker, 286 Ill. 541, 122 N.E. 92 (1919). 
* See Ford, lmprisonment for Debt, 25 Micu. L. Rev. 24 (1926). 
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the contract defendant. ** In the original “Judgments, Decrees and Execu- 
“tions” Act, enacted in 1825, this special proviso was stated: 


“, . . but nothing in this act contained, nor in the said act abolishing 
imprisonment for debt ** shall restrain or prevent any execution being 
issued against the body of the defendant, where the judgment shall 
have been obtained for tort or trespass committed by said defend- 
ant.” *7_ [Emphasis added] 


By 1845, the provision had become a separate section of the Act, *® parallel- 
ing very closely our present provision: 


“No execution shall issue against the body of the defendant except 
when the judgment shall have been obtained for a tort committed by 
such defendant, and it shall appear from a special finding of the jury, 
or from a special finding by the court, if the case is tried by the court 
without a jury, that malice is the gist of the action, and except when 
the defendant shall refuse to deliver up his estate for the benefit of 
creditors.” 19 


Thus, today, the only individual subject to imprisonment for a civil obliga- 
tion through the issuance of a ca. sa., as a matter of course, is the malicious 
tortfeasor, against whom the plaintiff has obtained a judgment. *° 


IMPRISONMENT OF MALICIOUS TORTFEASORS 


Since the ca. sa. issues as a matter of course to the successful plaintiff 
in a tort action involving malice, the parties to such an action are most 
seriously affected by and interested in the use of this drastic method of 
judgment enforcement. *! The statute authorizing this use of the ca. sa. is 
Section 5, Chapter 77 of the Illinois Revised Statutes, set forth im toto 
above. Two requisites for the issuance of a ca. sa. under Section 5 require 
interpretation: What constitutes malice for purposes of this statute? What 
constitutes a special finding that malice is the gist of the action under this 
section? 


Mu 


. . in cases of injury accompanied with force, the law, to punish the breach of 
the peace, and prevent its disturbance in the future, provided also a process against the 
defendant’s person .. .” 5 Jour. Jur. 239, 303 (1861). 

“Tit. Rev. Srat., c. 77 (1949). 

* An act to abolish imprisonment for debt in certain cases. Ill Laws 1823, p. 158. 

“Tl, Laws 1825, p. 152, § 5. 

“ “Nothing herein shall restrain or prevent any execution from being issued against 
the body of the defendant, where the judgment shall have been obtained for a tort or 
trespass by such defendant.” Rev. Srat. 1845, p. 301, $ 6. 

“Iu. Rev. Srat., c. 77, § 5 (1949). 

* White v. Youngblood, 367 Ill. 632, 12 N.E.2d 650 (1937), cert. denied, 304 U.S. 
583, 58 Sup. Cr. 1057 (1938); In re Blacklidge, 359 Ill. 482, 195 N.E. 3 (1935); Brandtjen 
& Kluge v. Forgue, 299 Ill. App. 585, 20 N.E.2d 616 (ist Dist. 1939). 

*'This discussion and the authorities cited relate to enforcement of judgments 
obtained in courts of record. Enforcement of judgments obtained in justice courts will 
be considered subsequently. 
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In Ingalls v. Raklios, ** the Illinois Supreme Court adopted a definition 
of malice for purposes of Section 5 of Chapter 77 which had been cited 
with approval in an early Illinois decision in interpreting a related statute. 7° 


“ .. the term ‘malice’ in this form of action is not to be considered in 
the sense of spite or hatred against an individual but of malus animus 
and as denoting that the party is actuated by improper and indirect 
motives.” ** 


While this definition of “malice” is of some help in interpreting Section 5, a 
clear conception of the meaning can be had only through specific decisions 
of what does and what does not constitute malice. Unfortunately, Ingalls v. 
Raklios *° is apparently the only case decided since the amendment of Sec- 
tion 5 in 1935 which discusses the meaning of “malice” specifically under 
that section. However, in view of the fact that the definition adopted by 
the Court in the /ngalls case was cited in a case decided before 1935 which 
dealt with the closely related Section 2 of the Insolvent Debtors Act, it 
would seem proper to use examples of “malice” under that statute as guides 
for the meaning of “malice” under Section 5. Under this section, it has 
been held that, in general, an action for wrongful conversion of money or 
goods does not necessarily involve malice, * though the conversion may be 
shown to be malicious by proper pleading. *” Actions for assault and battery 
have often been held to be malicious for purposes of this section, *° and in 
Miles v. Glad, ** a case under Section 5 of Chapter 77, the Court stated: “It 
is manifest that malice is the gist of an action for assault and battery.” 
Malice also has been held to be the gist of actions for fraud and deceit, *° 
and for alienation of affections. ** Naturally, those torts of which malice is 
an essential element, such as malicious prosecution and malicious abuse of 


* 373 Ill. 404, 408, 26 N.E.2d 468, 470 (1940). 

*The statute involved in the case was identical to Section 2 of the Insolvent 
Debtors Act. That section provides, inter alia, that when any person is imprisoned 
upon any process “... in any civil action when malice is not the gist of the action... 
such person may be released from such arrest or imprisonment upon complying with 
the provisions of this act.” Thus, malice as interpreted under Chapter 72, Section 2, 
would also constitute malice under Section 5 of Chapter 77. 

* First National Bank v. Burkert, 101 DL 391 (1882). 

*See note 22 supra. 

* Jernberg v. Mix, 199 Ill. 254, 65 N.E. 242 (1902); McNamara v. Bird-Sykes Co., 
252 Ill. App. 273 (ist Dist. 1929). 

* In re Pettion of Buszin v. Bestmann, 246 Il. App. 166 (Ist Dist. 1927); Seney v. 
Knight, 213 Il. App. 382 (ist Dist. 1919), aff'd, 292 Ill. 206, 126 N.E. 761 (1920). 

* Kitterman v. People, 181 Ul. App. 682 (ist Dist. 1913); Drygalski v. Thiele, 163 
I. App. 290 (ist Dist. 1911); Salomon v. Buechele, 127 fl. App. 420 (ist Dist. 1906), 
Masterson v. Furman, 89 Ill. App. 291 Uist Dist. 1899). 

* 299 Ill. App. 185, 19 Niod 844 (ist Dist. 1939); see: 17 Cun.-Kent L, Rev. 278 
(1939), for student comment on this case. The writer there concludes that the court 
must be mistaken in regard to the quoted statement from the opinion, since malice is 
actually not ap essential element of ether of the two torts. 

“In ve Paar, 264 Ul. App. 372 (ist. Dist. 1932); In re Petition of Floren, 251 Ill. 
App 569 (ist Dist. 1929) 

* Peution of Blacklidge, 359 LU. 482, 195 NE. 3 (1935) 




















SPRING] NOTES 159 


process, would be torts involving malice, such that the plaintiff might have 
execution on the defendant’s body. However, it appears from the decisions 
cited above ** and from personal injury actions where wilful and wanton 
misconduct has been shown ** that malice need not be an “essential element” 
of the tort sued on, so long as the defendant inflicted the injury maliciously. 


Cases concerned with the necessity of a special finding that malice is 
the gist of the action are not in accord. From the w ording of Section 5, 
however, it would seem that such a special finding is a condition precedent 
to the issuance of a ca. sa.** The numerical majority of Illinois decisions 
holds that the statutory requirement of a special finding is mandatory. * 
From these decisions, it appears that not only must there have been a special 
finding that malice is the gist of the action, but such must appear in the 
judgment or the clerk is without authority to issue the writ.** Further, a 
special finding of malice is not sufficient; the finding must be that malice is 
the gist of the action. *7 Still another reason exists for holding the special 
finding to be a condition precedent to the issuance of a ca. sa. under Section 
5. Once the plaintiff obtains a judgment in a tort action, the gist of which 
is malice, he may procure a writ of ca. sa. from the clerk on mere presenta- 
tion of the judgment. ** Thus, unless there were a special finding in the 
judgment that malice was the gist of the action, the clerk would have to 


*See notes 27-30 supra. 

* Miles v. Glad, 299 Ill. App. 185, 19 N.E.2d 844 (Ist Dist. 1939); Fromm v. 
Seyler, 245 Ill. App. 392 (2d Dist. 1927); Kaplan v. Williams, 245 Ill. App. 542 (ist 
Dist. 1927). 

*“No execution shall issue . . . except when . . . it shall appear from a special 
finding . . . that malice is the gist of the action.” [Emphasis added] Iny. Rev. Srar., 
c. 77, § 5 (1949). 

* The majority view is represented by Peiffer v. French, 376 Ill. 376, 33 NE2d 
591 (1941). It was held there that a ca. sa. is not lawful unless there is a nt finding 
that malice is the gist of the action. The statutory terms also were held to be manda- 
tory in Ingalls v. Raklios, 373 Ill. 404, 26 N.E.2d 408 (1940); see also, Miles v. Glad, 299 
Ill. App. 185, 19 N.E.2d 844 (1st Dist. 1939). 

The minority view is expressed in Haskin v. Central Illinois Electric & Gas Co. 
In this case the Court held that the “ge ision of Section 5 requiring 2 special finding of 
malice by the court or the jury did not affect the presumption that a general verdict 
for the plaintiff in a personal injury action was based on one count of the complaint of 
which malice was the gist. a ul. ape. 106, 45 N.E.2d 500 (2d Dist. 1942); see also, 
Greene v. Noonan, 372 Ill. 286, 23 N.F.2d 720 (1939); Siutie v. Young, 317 Ul. App. 
474, 46 N.E.2d 852 (2d Dist. 1943). 

” Peiffer v. French, 376 Ill. 376, 33 N.B.2d S9t (1941); Ingalls v. Raklios, 373 IL. 
404, 26 N.B.2d 468 (1940); Addante v. Pompillio, 317 I. App. 150, 45 N.E2d 52 (ise 
Dist, 1942); Dunwoody & Co. v. Washington, 315 Ill. App. 54, 42 N.E.2d 113 (tse Dist. 
1942), 

“Ingalls v. Raklios, 373 Ill. 404, 26 N.E.2d 468 (1940). 

“White v. Youngblood, 367 Ill. 632, 12 N.E.2d 650 (1937), cert. denied, 304 
U.S, 583, 58 Sup. Cr. 1057 (1938); Petition of Blacklidge, 359 Ill. 482, 195 N.E. 3 (1935), 
Addante v. Pompillio, 317 I, App. 180, 45 N.B.2d 521 (tse Dist. 1942); Brandtjen & 
Kluge v. Forgue, 299 Il. App. $85, 20 N.E.2d 616 (st Dist. 1930). Where the plaintiff 
seeks a ea. sa. On a NON-mMalicious tort judgment or a contract judgment, he must have 
had execution against the defendant's property returned unsatisfied, and he also must 
file an affidavit setting out facts which will entitle him to the weit. 
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look to the pleadings to decide whether he had authority to issue the writ. 
This would require him to perform a “judicial act”, and he is not permitted 
to perform such an act. *° 


As discussed above, the malicious tortfeasor is subject to body execu- 
tion though the judgment creditor has made no attempt to levy on his 
property to satisfy the judgment. *° If the creditor chooses to proceed 
against the judgment debtor’s body, how long can he confine the tort- 
feasor’s physical movements to the limits of the county jail? By a provision 
of the Judgments Act, *? the maximum term is six months. It also might 
appear that the imprisoned tortfeasor could obtain his release at the end of 
six months under Section 33 of the Insolvent Debtors Act, but this section 
specifies that it applies only to individuals imprisoned under the provisions 
of that Act. A malicious tortfeasor, necessarily imprisoned under the 
Judgments Act, would not fall within the terms of that statute. A further 
reason for doubting that the six month limitation of Section 33 applies to 
imprisoned malicious tortfeasors is found in Section 2 of the Insolvent 
Debtors Act. This section prescribes the classes of imprisoned persons who 
can qualify for release under that Act: 


“When any person is arrested or imprisoned upon any process 
issued for the purpose of holding such person to bail upon any indebt- 
edness, or in any civil action when malice is not the gist of the action 

. or is arrested or imprisoned upon execution in any such action, 
such person may be released from such arrest or imprisonment upon 
complying with the provisions of this act.” ‘? [Emphasis added] 


Considerable research has failed to reveal a reported case granting or deny- 
ing release to an imprisoned malicious tortfeasor under the six month impris- 
onment limitation of Section 33 of that Act. He definitely may not gain his 
release by merely scheduling his assets and taking the insolvent debtor’s 
oath. ** There are many cases which state generally that where malice is 
the gist of the action in which the judgment was rendered, the judgment 
debtor cannot be released under the provisions of the Insolvent Debtors 
Act. * 


* Peiffer v. French, 306 Ill. App. 326, 28 N.E.2d 983 (1st Dist. 1940), aff'd, 376 Ill. 
376, 33 N.E.2d 591 (1941); Ingalls v. Raklios, 373 Ill. 404, 26 N.E.2d 468 (1940). 

“See cases cited in note 38 supra. 

“Int. Rev. Srat., c. 77, § 68 (1949). 

“Iuv. Rev. Srat., c. 72, § 2 (1949). 

“This method of release is provided for in Section 3, ay 77. Petition of 
Blacklidge, 359 Ill. 482, 195 N.E. 3 (1935); Lipman v. Goebel 357 Ill. 315, 192 N.E. 203 
(1934), cert. denied, 294 US. 712, 55 Sup. Cr. 508 (1935); Miles v. Glad, 299 Ill. App. 
185, 19 N.E.2d 844 (ist Dist. 1939). 

“In re White, 302 Ill. App. 69, 23 N.E.2d 401 (1st Dist. 1939); White v. Young- 
blood, 367 Ill. 632, 12 N.E.2d 650 (1937), cert. denied, 304 US. 583, 58 Sup. Cr. 1057 
(1938); McNamara v. Bird-Sykes Co., 252 Ill. App. 273 (1st Dist. 1929); In re Warnke, 
207 Ul. App. 459 (1st Dist. 1917); In re Carey, 182 Ill. App. 147 (1st Dist. 1913); Kitter- 
man v. People, 181 Ill. App. 682 (Ist Dist. 1913). 
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The judgment creditor, therefore, can confine the judgment debtor 
” for a maximum of six months, ** or at the rate of $1.50 per day, ** until the 
judgment is satisfied, so long as he advances the necessary jail fees.** The 
malicious tortfeasor’s only apparent method of avoiding imprisonment is 
to apply to the court which entered the judgment to have the writ 
quashed. ** 


Undoubtedly, the normal judgment creditor prefers receiving mone- 
tary compensation to whatever satisfaction he might realize in having the 
malicious tortfeasor imprisoned. However, if he so desires, the creditor 
may proceed against the available property of the defendant, then sue out a 
ca. sa. and have the debtor imprisoned. *® Thus, the availability of quick, 
harsh action in the hands of the judgment creditor constitutes a serious 
threat. The wrongdoer’s only hint of salvation is that he has the benefit of 
any reasonable doubt as to the regularity of proceedings under which he is 
held. °° 


IMPRISONMENT OF CONTRACT JUDGMENT 
DEBTORS AND NON-MALICIOUS TORTFEASORS 


While the malicious tortfeasor, in effect, has his neck in the noose of 
imprisonment for the obligation he has incurred, the contract defendant, in 
the absence of some wrongful act on his part, is absolutely immune from 
such enforcement of the judgment. ** Even if he has refused to surrender 
his assets or has attempted to defraud his creditors and is committed to jail, 
he can procure his release by merely “coming clean” in regard to his avail- 
able assets. °* The possibility that the contract defendant will be subjected 
to imprisonment to satisfy the judgment is lessened still further by the 
involved procedure which the judgment creditor must follow to bring 
about his confinement. ** 


“See note 41 supra. 

“Int, Rev. Srat., c. 72, § 33 (1949). 

“Id. § § 29-32. 

“Ingalls v. Raklios, 373 Ill. 404, 26 N.E.2d 468 (1940); Lipman v. Goebel, 357 Ill. 
315, 192 N.E. 203 (1934), cert. denied, 294 US. 712, 55 Sup. t. 505 (1934); Miles v. 
Glad, 299 Ill. App. 185, 19 N.E.2d 844 (Ist Dist. 1939). 

® Marshall Field & Co. v. Freed, 269 Ill. 558, 109 N.E. 1018 (1915). 

® Lipman v. Goebel, 357 Ill. 315, 192 N.E. 203 (1934), cert. denied, 294 U.S. 712, 
55 Sup. Cr. 508 (1934). 

"Int, Const, Art Il, § 12 (1870). Since the amendment of Section 5 of Chapter 
77 in 1935, and in view of the provisions of Section 2 of Chapter 72 (discussed above), 
non-malicious tortfeasors stand in the same relative position as contract defendants in 
regard to imprisonment. In the discussion which follows, the designation of contract 
defendant or debtor will include both of these classes of judgment debtors. 

“Tut. Rev. Srat., c. 72, § 6 (1949). 

*Iut. Rev. Stat. c. 77, § 65 (1949). A good illustration of the courts’ attitude 
cowards requiring strict compliance with the statutory procedure is Morris v. Schwartz, 
326 Ill. App. 274, 61 N.E. 2d 690 (Ist Dist. 1945). 
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In order to have execution against the body of the contract defendant, 
the judgment creditor must have made a previous unsuccessful attempt to 
levy on the defendant’s property. ** Though there are no cases under the 
present statutes indicating the precise nature of the demand required, cases 
decided under former statutes hold that a personal demand must be made 
where possible. °° In Huntington v. Metzger, ** a return stating that the 
sheriff had made a demand on the judgment debtor, and had not found any 
property on which to levy, and had returned the writ no part satisfied, was 
sufficient on which to base an arrest, though the return was made before 
return day and at the request of the plaintiff’s attorney. 


After making an unsuccessful attempt to levy on the judgment debtor’s 
property, the creditor must then make an affidavit stating either 1) that the 
demand has been made, and he verily believes the debtor has non-exempt 
property which he refuses to surrender, or 2) that since the debt was con- 
tracted or the cause of action accrued, the debtor fraudulently has con- 
veyed, concealed, or otherwise disposed of some part of his estate with the 
intent to secure the same to his own use or to defraud his creditors. °7 The 
affidavit also must set forth, on the plaintiff's knowledge, information, and 
belief, facts tending to show that his belief is well-founded. ** 


The next step required of the judgment creditor is to procure an order 
from the judge of the court from which execution issued, or from any judge 
or master in chancery in the same county, certifying that the creditor’s 
affidavit shows probable cause to authorize the issuance of a ca. sa. against 
the judgment debtor, and ordering that such writ be issued. °° Finally, upon 
filing the affidavit and the court order with the clerk, the ca. sa. is issued. 


“Trt. Rev. Srat., c. 77, § § 65, 66 (1949). 

“Tuttle v. Wilson, 24 Ill. 553 (1860); in Fergus v. Hoard, the Court held that 
where the judgment debtor removed himself and all his property out of which execution 
might have been satisfied, it would be considered the same as if personal demand had 
been made and the debtor had refused to surrender his property. 15 Ill. 357 (1854). 

Notice to the judgment debtor that the creditor is applying for a ca. sa. is not 
necessary. Morris v. Schwartz, 326 Ill. 274, 61 N.E.2d 690 (Ist Dist. 1945). 

158 Ill. 272, 41 N.E. 881 (1895). 

“Tri. Rev. Stat., c. 77, § 65 (1949). 

* Ibid. A judgment creditor’s affidavit was held insufficient in Morris v. Schwartz, 
where, instead of alleging facts on his “knowledge, information and belief”, he merely 
alleged that he “verily believed” such facts to be true. The Court stated that, “Since 
the statute provides that the alleged facts must tend to show a ‘well-founded belief’ that 
defendant was guilty of fraud as charged in the affidavit, it certainly could not have 
been intended that such ‘well-founded belief’ could have as its basis facts averred 
solely on belief.” 326 Ill. App. 274, 288, 61 N.E. 2d. 690, 696 (Ist Dist. 1945). The phrase 
“knowledge, information and belief” was interpreted to mean “knowledge or information 
and belief”. 

“Ii1. Rev. Srat., c. 77, § 65 (1949). The judgment debtor is not entitled to a 
hearing as to the truth of the allegations in the creditor’s affidavit filed in support of a 
motion for body execution. Morris v. Schwartz, 326 Ill. App. 274, 61 N.E.2d 690 (ist 
Dist. 1945). 

“Iu. Rev. Srat., c. 77, § 65 (1949). 
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Once he has completed the above procedure, the judgment creditor 
may be able to keep the debtor imprisoned for a maximum of six months. * 
The defendant is credited with $1.50 per day on the amount of the judg- 
ment. °** The creditor must advance jail fees or the debtor may be dis- 
charged from custody, though not from the obligation. * 


If the writ under which the debtor was arrested was defective, his 
remedy is a motion to quash the writ in the court which issued it.** How- 
ever, if the writ was proper, the contract debtor’s first opportunity of 
contesting the issuance of a ca. sa. against him is to serve notice on the credi- 
tor or the arresting officer of his intent to apply for discharge. ** Then, at 
the time set in the notice, the debtor is taken before the judge of the county 
court where he is imprisoned, and is entitled to a jury trial on the question 
of whether he is guilty of fraud or refusing to surrender his estate.** The 
presumption of law is against fraudulent intent,’ so the debtor has a fair 
chance of gaining his freedom at this point. 


Should the jury find the debtor guilty of fraud or refusal to surrender 
his assets and remand him to jail, he still may obtain his release immediately 
by filing a schedule of all his assets and taking an oath that the schedule is 
true.°* The debtor then must assign his non-exempt assets to a court- 
appointed assignee, °° and, upon presenting a receipt from the assignee certi- 
fying that he has received all the debtor’s estate assigned to him, the debtor 
is entitled to a court order discharging him from imprisonment." If the 
debtor does not see fit to follow this procedure, he must “sit it out” for six 
months before he can procure his release, and even then he is required to 
schedule his assets as outlined above. ™ 


IMPRISONMENT UNDER JUSTICE COURT JUDGMENTS 

Not all the distinctions between contract and malicious tort debtors 
discussed above are applicable to enforcement of justice court judgments. 
The only requirement for the issuance of a ca. sa. to enforce a judgment 
obtained in a justice court is that the judgment be in a tort action or that 


* Id. c. 72, § 33. 

 [bid.; see also, Hanchett v. Weber, 17 Ill. App. 114 (1st Dist. 1885). 

“Itt. Rev. Srat., c. 72, § § 29, 30 (1949). 

“Lipman v. Goebel, 357 Ill. 315, 192 N.E. 203 (1934), cert. denied, 294 US. 712, 
55 Sup. Cr. 508 (1934). 

“Iu. Rev. Srat., c. 72, § 3 (1949). No formal pleadings are ae and objec- 
tions to the form of the petition for discharge will not be considered. Kitson v. Far- 
well, 132 Ill. 327, 23 N.E. 1024 (1890). 

“It. Rev. Srat., c. 72, § § 4, 5 (1949). 

"In re Ennor’s Petition, 105 Ill. 105 (1882); Bowden v. Bowden, 75 Ill. 143 (1874). 

“Iu. Rev. Srat., c. 72, § 6 (1949); the schedule must contain even the exempt 
assets of the debtor. Stricker v. Kubusky, 35 Ill. App. 159 (1st Dist. 1889). 

Itt, Rev. Srat., c. 72, § 9 (1949). 

1d. § 11. 

"Id. §°33. 
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the defendant be in custody or be held to bail upon a capias ad respon- 
dendum.** The judgment creditor must elect between property and body 
execution, however, and his election precludes his right to the other form 
of execution." If the judgment debtor is arrested under a void ca. sa., his 
remedy is by habeas corpus. ** He may apply for release under the pro- 
visions of the Insolvent Debtors Act outlined above, unless the judgment is 
in an action of which malice is the gist. 


Another method of procuring a ca. sa. on a justice court judgment is 
provided for where the judgment debtor has non-exempt property which 
he refuses to surrender or where he fraudulently has disposed of or has 
hidden his property. * Conditions precedent to the issuance of the writ are 
prior unsuccessful execution and an affidavit identical to that required under 
Section 65 of Chapter 77, the only distinction being that the justice, not the 
clerk, issues the writ. Section 176 of the Justices and Constables Act, pro- 
viding that body execution shall not issue for non-payment of judgments 
except after a jury trial, does not apply to arrests of debtors who refuse to 
surrender their property or have fraudulently disposed of it. Nevertheless, 
the imprisonment can be continued only under a jury verdict. "* Judgments 
obtained in justice courts, therefore, may be enforced by body execution 
in all cases where a ca. sa. will issue on judgments from courts of record 
and, in addition thereto, on any tort judgment. 


CONCLUSION 


It may surprise some readers to find that imprisonment as a method of 
judgment enforcement is available today in so many situations. However, 
Illinois is not alone in allowing enforcement of judgments by body execu- 


=“Upon all judgments in actions in tort, or where the defendant is in custody or 
has been held to bail upon a capias, as provided in this act, the justice may issue an 
execution against the body or goods and chattels of the defendant, at the election of 
the plaintiff.” Inn. Rev. Srar., c. 79, § 121 (1949). But see McDonald v. Wilkie, 13 
Ill. 22 (1851), decided prior to the enactment of Section 121 (1895). This case states 
that in all cases of judgments before justices of the peace, except cases of trespass and 
trover, execution must first issue against the property of the defendant before body 
execution can lawfully issue. 

There are no cases interpreting the present statute on this point, but since the 
statute requires the creditor to elect between body and property execution, it would 
seem that if he were required to levy on the debtor’s property in order to obtain body 
execution, that very act would constitute an election on his part and would preclude 
him from procuring a ca. sa. 

* tun. Rev. Srat., c. 79, § 121 (1949); Schwarzchild & Sulzberger v. Goldstein, 121 
Il. App. 1 (ist Dist. 1905). 

“Schwarzchild & Sulzberger v. Goldstein, 121 Ill. App. 1 (1st Dist. 1905). 

* In re Mansfield, 120 Ill. App. 511 (1st Dist. 1905). 

* Inv. Rev. Srar., c. 79, § 122 (1949); for form of writ of ca. sa. under this section, 
see Section 124. 

" Boos v. White, 64 Ill. App. 177 (Ist Dist. 1896). 
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tion. All the states adjacent to Illinois allow imprisonment on various con- 
ditions, for some purpose. ** 


From a recent limited survey of Illinois attorneys, the majority feel 
that body execution should be restricted further or wholly abolished. ’ 
Illinois courts also have expressed the view that body execution should be 
restricted, though they conclude that the responsibility for modification is 
on the legislature. *° The legislators responded in 1935 by revising Section 
5 of Chapter 77, but apparently Section 121 of Chapter 79 has been over- 
looked, for its provisions are inconsistent with the former statute. 


Imprisonment for civil obligations would seem to be contrary to the 
mores of our current society. Yet, if a situation meeting any of the statu- 
tory requirements (except Section 121 of Chapter 79) exists, and the parties 
involved are the original parties to the transaction, it seems to the writer 
only proper to allow the creditor a harsh method of enforcement. In 
specific cases, the ca. sa. may well be too severe and wholly inequitable. 
However, the actually malicious tortfeasor and the fraudulent debtor are 
not too far removed from the misdemeanant who is subject to imprison- 
ment. 


D. J. McGarry 


* Indiana, Kentucky, Missouri, Iowa, and Wisconsin. 

* Of seven legal aid attorneys, five felt that imprisonment for debt should be 
further restricted, and two thought it should be wholly abolished. Five of the seven 
had used a ca. sa.; two had never employed it. 

The replies of eight private attorneys showed more variation of opinion than was 
reflected in the answers of the legal aid attorneys. Three of the private attorneys had 
used the ca. sa. in tort cases. Two of them thought it should be retained as it stands 
currently, and one believed the availability of the writ should be expanded. Four 
private attorneys had never used a ca. sa.; three of them would abolish its use com- 
pletely, and the fourth would have it further restricted. One attorney who had sought 
a specific finding of malice in order to threaten use of a ca. sa. also felt it should be 
abolished. A ninth attorney returned the survey form completely blank. 

Several reasons might account for the non-use of the writ. Attorneys whose basic 
practice is defense would certainly have no use for it. The procedure in contract 
cases is obviously burdensome and hardly practical even as a threat, since the defendant 
may procure his release so easily. Also, a spiteful creditor who obtains a ca. sa. may 
find the respective positions of the parties changed if his debtor becomes sufficiently 
riled to institute an action for malicious prosecution. Lowry v. Hately, 30 Ill. App. 297 
(Ist Dist. 1888). 

® Morris v. Schwartz, 326 Ill. App. 274, 61 N.E.2d 690 (1st Dist. 1945). 
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ADMINISTRATIVE LAW—The New Meaning of Substantial Evidence. 
(United States) 


The National Labor Relations Board filed a petition against the Uni- 
versal Camera Corporation for an enforcement order requiring respondent 
to cease and desist from certain unfair labor practices. The Circuit Court 
of Appeals held that the Administrative Procedure Act of 1946 and the 
Labor Management Relations Act of 1947 had not altered the scope of 
judicial review and ordered enforcement of the Board’s order. A Supreme 
Court determination was sought because of widespread conflict among the 
circuits. * On certiorari, held: Reversed. The substantiality of the evidence 
must be determined on the whole record. Universal Camera Corporation v. 
N.L.R.B., 340 U.S. 474, 71 Sup. Ct. 456 (1951). 


The present opinion may be better understood if placed in the historical 
perspective of judicial review of administrative determination of facts. 
Substantial evidence as required by the Wagner Act had received numerous 
judicial interpretations and had acquired a relatively well established mean- 
ing. Perhaps the leading case on the subject is Consolidated Edison v. 
N.L.R.B., * which held that more than a mere scintilla was required and that 
there must be such relevant evidence as a reasonable mind would accept as 
adequate to support a conclusion. . The term was given more concrete 
meaning in a subsequent case which held that it was such evidence as would 
justify the refusal to direct a verdict in a jury trial.* This, quite naturally, 
led to the somewhat logical conclusion that only one side of the record need 
be looked at for the purposes of review. Certain decisions at least indicate 
that the Court was committed to this proposition. * 


*NLRB. v. Universal Camera Corp., 179 F.2d 749 (2d Cir. 1950). 

*Cases holding that no material change had been made in the scope of review: 
NLRB. v. Booker, 180 F.2d 727 (4th Cir. 1950); N.L.R.B. v. Continental Oil Co., 179 
F.2d 552 (10th Cir. 1950); N.L.R.B. v. Minnesota Mining & Mfg. Co., 179 F.2d 323 
(8th Cir. 1950); Eastern Coal Corp. v. N.L.R.B., 176 F.2d 131 (4th Cir. 1949); N.L.R.B. 
v. La Salle Steel Co., 178 F.2d 829 (7th Cir. 1949); Victor Mfg. & Gasket Co. v. 
N.LRB., 174 F.2d 867 (7th Cir. 1949); N.L.R.B. v. Austin, 165 F.2d 592 (7th Cir. 1947). 

Cases holding that there had been a change: Pittsburg Steamship Co. v. N.L.R.B., 
180 F.2d 731 (6th Cir. 1950); N.L.R.B. v. Tappan Stove, 174 F.2d 1007 (6th Cir. 1949); 
NLRB. v. Caroline Mills, Inc., 167 F.2d 212 (Sth Cir. 1948). 

* Consolidated Edison Co. v. N.L.R.B., 305 US. 197, 59 Sup. Cr. 206 (1938). 

“NLRB. v. Columbian Enameling & Stamping Co., 306 US. 292, 59 Sup. Cr. 
501 (1939). 

*N.L.RB.B. v. Bradford Dyeing Assn., 310 US. 318, 60 Sup. Cr. 918 (1940); N.L.R.B. 
v. Waterman Steamship Co., 309 U.S. 206, 60 Sup. Cr. 493 (1940). 


166 


CASE COMMENTS 167 


Such a doctrine engendered a veritable rash of comment from the 

~ bench, bar, and law reviews.* The controversy seemed to center more 

about the existence of the doctrine than its wisdom, as it was apparently 

conceded that it was not desirable to make one side of the record all de- 

terminative. Perhaps the general consensus was that only one side of the 

record need be consulted. This view was tacitly recognized by Justice 
Frankfurter in the instant decision. 


With this as background, we now pass to the effect of recent legisla- 
tion on the substantial evidence rule.* On the basis of legislative intent it 
seems as if the sponsors of the Administrative Procedure Act were codify- 
ing the rule set forth in the Consolidated Edison case, however, they 
expressed discontent with the manner in which the courts were applying 
the rule.* When we come to the Labor Management Relations Act we 
find the committee expressing the desire to conform that statute to the 
Administrative Procedure Act.° Thus, the Court finds legislative support 
for construing the two acts as setting forth identical critera of review. 


The practical effect of the decision remains somewhat conjectural, 
undoubtedly it will receive further amplification in future decisions. It is 
clear that the directed verdict test is no longer the law as the court is under 
a duty to view all relevant evidence presented by the whole record. The 


*N.L.R.B. v. Columbian Products Corp., 141 F.2d 687, 688 (2d Cir. 1944), “Though 
it may strain our — if it does not quite break it down, we must accept it.”; 
N.L.R.B. v. Standard Oil Corp., 138 F.2d 885 (2d Cir. 1943), Here Judge Learned Hand 
referred to the rule as judicial abdication; Wilson & Co. v. NL.RB., 126 F.2d 114, 117 
(7th Cir. 1942), Shocking injustices often result from the rule; N.L.R.B. v. Aladdin 
Industries, 125 F.2d 377 (7th Cir. 1942); N.L.R.B. v. Gutmann & Co, 121 F.2d 756 
(7th Cir. 1941). 

Administrative Law Symposium II, 27 A.B.A.J. 207 (1941); 30 A.B.A.J. 46, 186-188 
(1944). This committee tok the position that only one side of the record need be 
consulted. 

The law review writers were also split on the problem. For articles contending 
that only one side of the record was consulted see: Schwartz, The Substantial Evidence 
Rule and The Administrative Procedure Act, 25 Wasu. L. Rev. 135 (1950); Stason, 
Substantial Evidence in Administrative Law, 89 U. of Pa. L. Rev. 1026 (1941). For 
articles contending that substantial evidence meant more than one side of the record: 
Nathanson, Some Comments on the Administrative Procedure Act, 41 It. L. Rev. 368 
(1946); Stern, 58 Harv. L. Rev. 70 (1944); Gellhorn & Linfield, 39 Con. L. Rev. 339 
(1939). 

" Administrative Procedure Act: “. . . In making the foregoing determinations the 
court shall review the whole record or such portions thereof as may be cited by any 
party, and due account shall be taken of the rule of prejudicial error.” 60 Srar. 243, 
(1946), 5 U.S.C. § 1009 (e) (Supp. 1947). Labor Management Relations Act: “. . The 
findings of the Board with respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall be conclusive .. .” 61 Srar. 148 
(1948), 29 U.S.C, 160 (e) (Supp. 1946). 

*Sen. Rep. No. 752, 79th Cong., Ist Sess. 30, 31 (145); Arrorney Generar’s Man- 
UAL ON THE ADMINISTRATIVE Procepure Acr 136 (1947). 

*Sen. Rep. No. 105, 80th Cong,, Ist Sess. 26, 27 (1947). 
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practice, if it ever existed, of justifying an order on the basis of some 
isolated part of the record without reference to contradictory evidence is 
expressly condemned. Unquestionably, the scope of review has been 
broadened though not to the extent of adopting the manifest weight of the 
evidence rule. The Court is still searching for substantial evidence and it 
will not upset a determination supported by such evidence, even though it 
may be contrary to the weight of the evidence. This intermediate require- 
ment closely resembles the law of New York on the subject. ’° In reality 
the Court is searching for a middle ground in which it may give finality to 
orders based on reasonable evidence and yet avoid the arduous task of 
weighing the evidence when it comes up for review. Concededly it is 
difficult to formulate a rule which will accomplish this result and perhaps 
even more difficult to apply the rule to concrete factual situations. While 
the language expressing the new rule may lack precision it will apply, at 
least in theory, to all Federal agencies. It is to be hoped that deficiencies 
resulting from the lack of precision will be supplied by sound judicial dis- 
cretion. 


Prior to the Administrative Review Act the situation in Illinois was 
somewhat complicated by the vigor of the extraordinary legal remedies and 
the prevalence of special legislation applying only to particular agencies. ™ 
The determinations of certain administrative agencies are still reviewed by 
special statutory proceedings ** and in these the Illinois Supreme Court is 
committed to the manifest weight of the evidence rule.** The Illinois 
court has also applied the manifest weight of the evidence test to cases 
arising under the Uniform Administrative Review Act.** In substance, it 
appears that the Illinois court will upset an administrative determination 
based upon evidence which would be sufficient to sustain the agency in a 
Federal jurisdiction. 


Joseru H. Barnett 


*1 Benjamin, Administrative Adjudication in New York 328-340 (1942). 

“For a comprehensive treatment of this subject see: Sullivan, Judicial Review in 
lllinois, { 1949 ] Law Forum 304. 

* Conspicuous among such agencies are the Commerce and Industrial Commis- 
sions. At the present date legislative attempts to make these agencies subject to the 
Administrative ceed Act have proven unsuccessful. 

*Iuy. Rev. Srat., c. 111 2/3 § 72 (1949). This statute specifically makes the 
determinations of the Commerce Commission subject to the manifest weight of the 
evidence test. The court has accomplished the same result without legislation in Le 
Tourneau, Inc., v. Industrial Commission, 396 Ill. 435, 72 N.E.2d 183 (1947). 

* Int. Rev. Srar., c. 110 § 264-279 (1949); Drezner v. Civil Service Commission, 398 
Ill. 219, 75 N.E.2d 303 (1947). 
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CONFLICT OF LAWS—Wrongful Death Actions—Jurisdiction of Fed- 
‘ eral Court in Illinois When Cause Arises Outside State. (Federal) 


Plaintiff's decedent, a Chicago resident, was injured in Indiana on 
April 28, 1947, while a passenger on defendant’s train going from Pittsburgh 
to Chicago. He continued to live in Illinois until July 7, 1948, at which 
time he moved to Ohio, where he died on September 6, 1948. Plaintiff 
was appointed and qualified as administrator in Illinois and brought suit in a 
United States district court in Illinois to recover damages for the death 
claimed to have been caused by the injury. Jurisdiction in the federal 
court was based upon diversity of citizenship, and defendant’s special de- 
fense challenging the power of the court to entertain the suit was overruled. 
Judgment was given for the plaintiff, and on appeal, held: reversed. Since 
federal district courts are in effect only other courts of the state as regards 
conflict of law cases base on diversity of citizenship, and since the state 
courts of Illinois would consider the Illinois Injuries Act a bar to a suit of 
this nature, a United States district court in Illinois cannot entertain the 
action. Trust Co. of Chicago v. Pennsylvania R. Co., 183 F.2d 640 (7th 
Cir. 1950). 

Chapter 70, Section 2 of the Illinois Revised Statutes, authorizing suits 
to recover damages for deaths, contains this Proviso: “Provided, further, 
that no action shall be brought or prosecuted in this State to recover dam- 
ages for a death occurring outside of this State where a right of action for 
such death exists under the laws of the place where such death occurred and 
service of process of such suit may be had upon the defendant in such 
place.” 

Both Indiana, the place of injury, and Ohio, the place of death, have 
statutes permitting such actions, and service of process was available on the 
defendant railroad in both of those states. 

Defendant averred that since Indiana had a proper statute, and service 
was available upon the defendant there, the suit was barred in Illinois. To 
uphold this defense it was necessary for the Court of Appeals to rely upon 
Crane v. Chicago and Western Indiana R. Co.* as authority for the con- 
struction to be given to the Illinois Act. Since Indiana was the place of 
injury and not the place of death, the defendant would not have properly 
raised the issue of jurisdiction by his averments, unless the Act were con- 
strued to bar action within Illinois if a cause of action existed in the place 
where the injury causing the death occurred and service was available 
there.* The latter is the construction of the Crane case and that which is 
accepted in the instant case. 


+233 Ill. 259, 261, 84 N.E.2d 222, 223 (1949). 

* This is a strained construction according to the opinion in Carroll v. Rogers, 330 
Ill. App. 114, 118, 70 N.E.2d 218, 220 (2d Dist. 1946), and was necessary, the opinion 
states, only to effect a just result under the particular state of facts in question. 
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Since the amendment of the proviso in 1935 there appears to have been no 
cases in the state courts of Illinois dealing with the situation presented here; 
that is, where both the death and the act causing the injury resulting in the 
death were outside Illinois. Under the 1903 proviso* no cause of action 
was maintainable in Illinois for any wrongful death occurring outside IIli- 
nois, regardless of the possibility of service on the tort-feasor in the place 
of injury. Cases construing the applicability of the 1903 proviso to the Act 
held that it was a prohibition in clear terms of the maintenance of a suit in 
which both the injury and death were without the State. ¢ 


Illinois apparently has no general policy against the entertainment of 
suits based upon the wrongful death statutes of other states, * even where 
the injury and death occurred outside the state, ° as long as service of process 
is not possible on the defendant in the state of injury. The prohibition 
against the institution of suits of the instant type is purely statutory and 
seems to be the declarative of a policy which merely desires that, if possible, 
actions for death should be brought where the injury occurred. 


The case of Carroll v. Rogers,’ in which the Missouri death act was 
the basis for recovery, is illustrative of a fact situation in which Illinois 
entertained a cause of action arising outside the state. In that case an IIlinois 
resident was injured in Missouri and died in Illinois. The cause was sus- 
tained by avoiding use of the construction given the 1935 proviso in the 
instant case and in the Crane case. The court in the Carroll case adhered to 
the literal meaning of the proviso and gave no weight to the fact that the 
injury causing death was in Missouri and that the act causing the injury 
was the basis for the existence of a cause of action. If the proviso had been 
construed to refer to the act causing the injury, then the cause would have 
failed in Illinois under the terms of the proviso, since service was available 
on the defendant in Missouri. 


In view of the statutory prohibition to the courts of Illinois, what is 


* Tux. Rev. Srat. c. 70, § 2 (1903), termed “Illinois Injuries Act.” 

‘Dougherty v. American McKenna Process Co., 255 Ill. 369, 99 N.E. 619 (1912), 
in which an Illinois resident was injured and died in New Jersey. Suit was in Illinois 
based on the New Jersey Act. The Court held that the 1903 proviso governed to bar 
the suit, despite the contention by the plaintiff that proper construction would allow a 
cause of acion in Illinois based on the death Acts of other states; and Wall v. Chesa- 
peake and Ohio R. Co., 290 Ill. 227, 125 N.E. 20 (1919), which noted that causes of 
action accruing outside Illinois were maintainable in Illinois unless they were: (1) pro- 
hibited by statute, or (2) against the public morals, justice or interest. If permitted, the 
law of the place where the action accrued governs. The Court went on to hold that 
the 1903 proviso constituted a statutory prohibition. 

*See Carroll v. Rogers, supra note 2, discussed more fully in next paragraph of 
comment. 

* This is the only possible —— to be given to the 1935 proviso in view of 
the lack of authority upon the specific question arising where both the injury and death 
are outside Illinois, and service is not available in the state of injury, or that state lacks a 
proper statute conferring a right of action for death. 

"See 330 Ill. App. 114, 70 N.E.2d 218 (2nd Dist. 1946). 
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the effect of Erie R. Co. v. Tompkins*® and Klaxon v. Stentor® on the 
ability of the federal courts to entertain suits of the instant type? The 
United States district court, in diversity cases, is required to follow the 
substantive law of the State of Illinois. Is the prohibition of the Illinois 
statute to be regarded as substantive for Erie purposes? Federal courts are 
obliged to follow state conflict of laws rules only in substantive matters, and 
since Illinois policy is simply to relieve its courts of a burden, it is submitted 
that the proviso is procedural. 


Two United States Supreme Court cases involving the Erie doctrine, 
Woods v. Interstate Realty Co.*° and Angel v. Bullington,™ concerned a 
statutory bar to contracts with non-resident corporations and a similar bar 
against deficiency judgments. In both of those cases reliance was placed 
upon the interpretation of the Erie case as set out in Guaranty Trust Co. v. 
York.’* Language in the York case seems to indicate a trend toward a new 
interpretation of the effect of Erie R. Co. v. Tompkins upon diversity cases, 
which might abolish the mechanics of distinguishing between procedural 
and substantive aspects of state statutes and decisions: 


“It is therefore immaterial whether statutes of limitation are 
characterized either as “substantive” or “procedural” in state court 
opinions in any use of those terms unrelated to the specific issue before 
us. Erie R. Co. v. Tompkins was not an endeavor to formulate scien- 
tific legal terminology. It expressed a policy that touches vitally the 
proper “distribution of judicial power between state and federal courts. 
In essence, the intent of that decision was to insure that, in all cases 
where a federal court is exercising jurisdiction solely because of the 
diversity of citizenship of the parties, the outcome of the litigation in 
the federal court should be substantially the same, so far as legal rules 
determine the outcome of a litigation, as it would be if tried in a state 
court.” (Emphasis added.) 


If the highest court is prescribing a new test to be applied when a 
federal court must decide which state statutes and decisions are applicable in 
the federal courts in that particular state then the Erie doctrine must be said 
to have taken on a new light. 


If the federal court may not avoid application of a state statute by 
terming it procedural for federal purposes, then the instant case has been 
decided correctly. If the Court of Appeals here is bound to decide this 
case as if it had been tried in a state court of Illinois, then the court is 


*304 US. 64, 58 bee Cr. 817 (1938) (declaring a federal litigant barred from 
maintaining suit upon a substantive right of action disallowed in the state courts.) 

*313 U.S. 487, 61 Sup. Ct. 1020 (1941), to the effect that federal courts, under the 
Erie doctrine, must follow rules of the state court on questions of conflict of laws. 

* 337 US. 535, 69 Sup. Cr. 1235 (1948). 

" 330 U.S. 183, 67 Sup. Cr. 657 (1947). 

* 326 US. 99, 65 Sup. Cr. 1464 (1945). 








172 LAW FORUM [ Vor. 1951 


bound to adhere to the proviso in question, even though it be a mere 
remedial measure designed as a matter of convenience for the local courts of 
this state. 


Frep R. Bristoi 


CONSTRUCTIVE TRUSTS—Unlawful Slaying of One Joint Tenant by 
the Other Does Not Prevent Slayer from Taking Benefits of Survivor- 
ship. (Illinois) 


Defendant and his wife were joint tenants in certain tracts of land and 
in certain bank accounts. Plaintiffs, as heirs-at-law of the deceased wife, 
sought to have a trust imposed upon the joint property. Plaintiffs alleged 
that the defendant unlawfully killed his wife, thereby gaining the benefits of 
survivorship in the property. They contended that such acquisition was, in 
equity, unconscionable and that defendant therefore held title to an undi- 
vided one-half of the property for their benefit and the other one-half 
interest for his own use for life; that after his death title to the whole 
should vest in the plaintiffs. 


Shortly after the death of his wife in 1945 the defendant was declared 
insane but was restored to reason in February, 1950. 


On motion the trial court dismissed the complaint for failing to state a 
cause of action. Held: Decree affirmed. A surviving joint tenant who un- 
lawfully kills the other joint tenant cannot be deprived of the sole interest 
in the joint property contrary to the policy of the state. The Criminal 
Code, in fixing the punishment for unjustifiable homicide, and Article II, 
Section 11 of the Illinois Constitution, in providing that “no conviction shall 
work corruption of blood or forfeiture of estate”, is declaratory of the policy 
of the state. Welsh v. James, 408 IIL 19, 95 N.E.2d 872 (1950). 


By the present decision the Illinois court has aligned itself with the 
majority of states that have judicially decided the question of the effect of 
acquiring beneficial interests in property by unlawful slaying. The court 
felt that this case was controlled by its earlier decision in Wall. v. Pfan- 
schmidt.* There the court held that a murdering heir could not be de- 
prived of the enjoyment of property passing to him under the Statute of 
Descent from ancestors whom he had murdered.* It was held that, the 
Statute of Descent being clear and making no exceptions, the imposition of 
a constructive trust resulting in the heir holding only naked legal title 
would amount to forfeiture of estate contrary to the prohibition of the 


‘See, Ward, A Statutory Solution, 49 Haxy. L. Rev. 715 (1936). 

*265 lil. 180, 106 NE. 785 (1914). 

*Iur. Rev. Srar., c. 3, § 167 (1949) now provides thet one who murders his an- 
cestor may not inherit from the murdered person and that decedent's estate shall pass as 
if murderer predeceased the ancestor. 
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state constitution. * It was argued in that case, as in this, that such acquisi- 
* tion of property was so unconscionable that equity would interpose its hand 
to prevent the slayer from gaining by his own act. This argument was 
supported by the New York case of Riggs v. Palmer*® where the court 
granted relief by reading into their statutes the provision that the slayer of a 
testator may acquire no interest under the will.* The Riggs case was 
rejected in the Pfanschmidt decision, and subsequent New York inter- 
mediate court decisions following the reasoning in the Riggs case were re- 
jected in the present case. 


The reasoning in Wall v. Pfanschmidt was the subject of further refine- 
ment in the instant case. Here there was no question of a Statute of Descent 
unequivocally directing the disposition of the deceased’s property. The 
court therefor grounded its holding principally on the Illinois constitutional 
“forfeiture clause”. The nature of the property interests involved seem- 
ingly made a stronger case for the application of the prohibition, for here 
the interests were acquired by purchase and act of the parties under the 
“fourfold unity” * of joint tenancy which necessarily exist during the lives 
of the parties. Theoretically, then, defendant acquired all his interest in the 
joint property before he committed the unlawful slaying of his joint tenant 
and, hence, could acquire nothing more by that slaying. Thus, it is inti- 
mated, this is not a case where property interests pass to the defendant 
tainted by an unconscionable acquisition, but rather, it is a situation where 
defendant’s property rights were all lawfully obtained before he committed 
the wrong. Accordingly then, a constructive trust would operate to de- 
prive the defendant of lawfully acquired property interests because he was 
guilty of a wrong in no way related to the acquisition of the property 
in question. 

It is suggested that such reasoning is unnecessarily technical. If the 
question were asked, “What did this joint tenant acquire by the death of the 
other joint tenant?” the answer must be that he got the benefits of survivor- 
ship. These benefits are real and valuable ones. While the joint tenants 
live, there is the right in either to deprive the other of the possibility of 
enjoying the benefits of survivorship by destroying the joint tenancy. * 
But there is no right in either to remove that possibility, or to remove the 
uncertainty of which one will survive, by unlawfully killing the other. 


*Iux, Const. Arr. Il § 11. 

"11S N.Y. 506, 22 N.E. 188 (1889). 

* Inv, Rev, Star. c. 3, § 201 (1949) provides that a devise or legacy to the murderer 
of the testator is void as to that person. 

‘Welsh v. James, 408 Ill. 19, 23, 95 N.E.2d 872, 874 (1950). “Joint tenants have 
one and the same interest, accruing by one and the same conveyance, at one and the 
same time, and held by one and the same undivided possession.” 

*A joint tenant may do aces in reference to the joint property which are so 
inconsistent with the nature of joint tenancy as to change the rights therein to those of 
tenants in common, 
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Clearly the surviving joint tenant gets something by the death of the other. 
He had before that death only the possibility or, at ‘the most, the probability 
of succeeeding to the whole enjoyment of the property. This then is not a 
case where a court, in imposing a constructive trust, is taking something 
already possessed. It is a situation where a constructive trust would pre- 
vent the passing, in effect, of beneficial property interests which would 
have passed at that time only because of the beneficiary’s wrong. In this 
connection it should be noted that the relief prayed for would have exactly 
the same effect as to the defendant as if his victim were still living, except 
that he would not have the right to destroy the joint tenancy by severing 
the property interests.® The tenants, during their joint lives, are each 
entitled to benefits of the property in proportion to their interests and, in 
the case of realty, a joint tenant who takes benefits in greater proportion 
than his interest is accountable to the others for the excess. ?° It was asked 
that the wife’s heirs take only one-half of the beneficial interest and that the 
defendant retain the remaining half interest for his life, which is all the 
interest he had in actuality while the wife was living. 


It is suggested that the “forfeiture clause” has no application to this 
situation. The fact that property is acquired due to a wrongful act which 
may amount to a crime should not bring into operation Section 11 of 
Article II to preserve to the wrongdoer the fruits of the wrong. Property 
may be obtained by such acts as amount to the crime of obtaining property 
by false pretenses * and yet in a civil action against the wrongdoer it would 
be extremely unjust to permit the “forfeiture clause” to be set up as a valid 
defense. There is a further objection to the application of the constitutional 
prohibition. Historically these provisions were passed to prevent forfeiture 
of property to the state as penalty for an offense for which the criminal had 
already lost his life or freedom.** The constructive trust has not that 
purpose or result. Its purpose and result is the prevention of the unjust 
enrichment of a wrongdoer at the expense of the estate of the deceased 
joint tenant. It is not a penalty to prevent the enjoyment of that which is 
not equitably the wrongdoer’s. By analogy, a thief may not enrich himself 
with what he has stolen by being convicted of thievery. 


There are three other cases decided by courts of last resort which are 
squarely in point. ** The Ohio Court, in one case, and the Tennessee Court 


* Note 8 supra. 

* Itt. Rev. Srart. c. 76, § 5 (1949). 

“Tur. Rev. Srar. c. 38, § 253, 254.1 (1949). 

#See comment, 9 Inn. L. Rev. 502, 503 (1915). 

* Oleff v. Hodapp, 129 Ohio St. 432, 195 N.E. 838 (1935) where murdered joint 
tenant in savings and loan association de od ti all the funds, his co-tenant and 
slayer succeeded to the whole interest. Beddingfield v. Estill & Newman, 118 Tenn. 
39, 100 S.W. 108 (1906) the property mae were those of tenants by the entireties. 
Bryant v. Bryant, 143 N.C. 372, 137 S.E. 188 (1927) is the third case in point. A 
Missouri intermediate court decision (Barnett v. Couey, 224 Mo. App. 913, 27 S.W. 
2d 757 (1930) is in accord with the Bryant case. 
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in another, are in accord with Illinois. In the third case, the North Carolina 
decision imposed a constructive trust where a murderer enlarged his interest 
in a tenancy by the entireties, thus granting the relief asked by the plaintiffs. 


The maxim that no one should be allowed to profit by his own wrong 
has had a general application in law and equity. Judge Cardozo has said, 
“The social interest served by refusing to permit the criminal to profit by 
his crime is greater than that served by the preservation and enforcement of 
the legal rights of ownership.” ** The constructive trust could well have 
been the device to give effect and force to those words in Illinois if, in 
truth, they state a valid and desirable policy. ** 


Conway L. SPANTON. 


CRIMINAL LAW—Elements of a Confidence Game. (Illinois) 


The defendant was engaged in business in Chicago and Ohio. Between 
September 1946 and January 1947, he cashed thirty to forty personal 
checks, amounting in value to approximately $35,000, in the usual course of 
business at a Chicago currency exchange. Although several of the checks 
were returned because of insufficient funds, the defendant on each occasion 
issued new checks to cover the loss. On January 23, 1947 the defendant in 
the usual manner cashed a $900 check which was returned “account closed.” 
A few days later he gave a second bogus check for $1000 in lieu of the first. 


* Carvozo, THe Nature oF THE JupiciaL Process 43 (1921). 

* Indicative of Illinois legislative attitude in this respect are the provisions in the 
Probate Act (see notes 3 and 6, supra.) which prevent the acquisition by a murderer of 
the victims property under the rules of descent or by will. Observe that for these 
sections to operate the slayer must have been convicted of the ancestor’s or testator’s 
murder. The Illinois court has also indicated its approval of such a policy by holding 
that the beneficiary of a life insurance policy who murders the insured takes nothing 
under the policy. See, Schreiner v. Catholic Order of Forresters, 35 Ill. App. 576 
(1st Dist. 1889). While the holdings in the insurance cases are predicated on the theory 
that there is an implied condition in the contract that the beneficiary shall do nothing 
to accelerate the insurer’s liability, it is suggested that the court’s aversion to unjust 
enrichment is the motivation for finding such an implied condition. 

While the facts and opinion indicate that defendant was not convicted of the 
unlawful slaying of his wife, the opinion assumed, for the purpose of deciding whether 
or not a cause of action was stated, that defendant was guilty of the unlawful killing as 
alleged. Note that defendant was declared insane shortly after the death of his wife. 
Even in those jurisdictions which would normally impose a constructive trust because 
of the unconscionable method of acquisition by a slayer the question may arise whether 
the acquisition is unconscionable if the slayer was criminally insane. Similar prob- 
lems for consideration in this respect are whether or not the unlawful killing must be 
intentional, or for the purpose of acquiring the property in question. 

These are factors which might conceivably influence a court in determining 
whether a constructive trust ought to be imposed. But the opinion in the Welsh case 
was not predicated upon such considerations and, indeed, indicated by its strong reliance 
on the Pfanschmidt case that a like result would be reached had the defendant been 
convicted of the unlawful killing. 
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The defendant was convicted in the Criminal Court of Cook County of the 
crime of operating a confidence game. On appeal to the Illinois Supreme 
Court, held: Reversed. Where the confidence of the injured party is hon- 
estly obtained through the course of regular business dealings and that 
confidence is breached by one in whom such confidence is reposed, the con- 
fidence game statute is not violated. People v. West, 406 Ill. 249, 93 N.E.2d 
370 (1950) ). 


Before examining the elements of a confidence game, the crime itself 
must be distinguished from the closely related crimes of larceny, embezzle- 
ment, and false pretenses. To constitute a common law larceny, there must 
be an unlawful taking of both possession and title.? This must be dis- 
tinguished from larceny by trick and the statutory crime of larceny by 
bailee, where the possession having been obtained lawfully, the crime con- 
sists of the unlawful taking of title.* Notwithstanding the fact that the 
obtaining of possession by lawful means is a characteristic of embezzlement, 
the Illinois courts seem to demand that such possession must have been 
obtained by virtue of some employment. ’ In order to constitute a false 
pretense, there must be the passing of both title and possession induced by 
fraud.* The confidence game, which is really an aggravated form of 
false pretenses,*® is somewhat of a two-step crime. There must be the 
separate and distinct acts of (1) obtaining the confidence, and (2) obtaining 
the property.* Since both title and possession pass in a confidence game, 
the distinguishing element is the obtaining of the confidence itself. * 


Section 256 of the Illinois Criminal Code * makes the confidence game 
a felony. Although there has been some disagreement as to what consti- 
tutes a bogus check under such a statute, there have been few other questions 
as to the meaning of the express language. The difficulties arise from the 
fact that the statute makes no mention as to how the confidence must be 
obtained. Upon this point, there has been a divergence of views. ° 


> Mutter, Criminar Law 359 (Hornbook Series 1934). 

* State v. Copeman, 186 Mo. 158, 84 S.W. 942 (1905); 2 Burnick, Law or Crime 
§12 (1946). 

* People v. Henderson, 378 Il. 436, 38 N.E.2d 727 (1942); People v. Parker, 355 Ill. 
258, 189 NE. 352 (1934). 

*2 Burvicx, Law or Came $13 (1946). 

* Clark v. State, 53 Ariz. 416, 89 P.2d 1077 (1939). 

“People v. Heinsuis, 319 Ul. 168, 149 N.E. 783 (1925); People v. Rosenbaum, 312 
Ill. 330, 143 NE. 859 (1924); People v. Peers, 307 Il]. 539, 139 N.E. 13 (1923). 

“People v. Ingravallo, 309 Ill. 498, 141 N.E. 176 (1923); ae v. Koelling, 284 
Il. 118, 119 NE. 993 (1918); People v. Gallowich, 283 Ill. 360, 119 N.E. 283 (1918), 

"Int. Rev. Srav., c. 38, § 256 (1949), “Every person who shall obtain or attempt to 
obtain from any other pam or persons any money, property, or credit by means or 
by use of any false or bogus check or by any other means, instrument, or device com- 
monly called the confidence game shall be imprisoned in the penitentiary not less than 
one year nor more than ten years.” 

* People v. Snyder, 327 MW. 402, 158 N.E. 677 (1927). 
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The older Illinois view seemed to be that it was immaterial whether the 
confidence was gained by falsehood and deceit or by a long course of honest 
business dealings. *° Therefore, following this reasoning, the intent to swin- 
dle need not have been present at the time the confidence was obtained. It 
was sufficient if the intent was present at the time of the transaction. * 
Thus, in People v. Crawford, ** a mortgagee who sold the note and mort- 
gage but continued to receive payments of interest and principal from the 
mortgagor was convicted of obtaining money by means of a confidence 
game. But beginning with the case of People v. Perlmutter, * the Illinois 
courts have consistently rejected this viewpoint, and have required that the 
confidence be obtained by fraudulent means.** In this case, the lower 
court had instructed that it was sufficient to show that the property was 
obtained by false pretenses after the confidence had been obtained. The 
upper court, in rejecting this instruction, stated that it must be shown that 
the confidence was secured by false statements or misrepresentations. In 
People v. Snyder, * an automobile dealer obtained money from a financing 
corporation by use of fictitious reports. The upper court held the convic- 
tion could not stand because the confidence was not gained by fraud. In 
another case, *® the conviction of a bank official was reversed because the 
court felt that the confidence was obtained through a life-long friendship, 
although in a dissenting opinion, Chief Justice Stone said such a decision 
would mean that a pervious friendship would render the defendant immune 
from the confidence game statute. Upon the basis of these decisions, it is 
evident that there must be an intent to swindle, not only at the time of the 
transaction but also at the time the confidence was secured. However, 
where the intent is present, the criminal character of the confidence game 
is not lost because it assumes the form of a lawful business transaction. ** 
Therefore, the instant case seems to be in accord with the more modern 
Illinois opinions. 


Although the question as to what constitutes a bogus check within the 
meaning of the statute has arisen but few times in Illinois, there is a di- 


” People v. Harrington, 310 Ill. 613, 142 N.E. 246 (1924); People v. Emmel, 292 Il. 
477, 127 N.E. 53 (1920); People v. Singer, 288 Ill. 113, 123 N.E. 327 (1919); People v. 
Brady, 272 Ill. 584, 192 N.E. 689 (1916). 

"People v. Santon, 293 Ill. 430, 127 NE. 671 (1920). 

"278 Ul. 134, 115 N.E. 901 (1917). 

306 Ill. 495, 138 N.E. 152 (1923). 

“People v. Gould, 363 Ill. 348, 2 N.E.2d 324 (1936); People v. Sayder, 327 Ill. 402, 
158 N.E. 677 (1927); People v. Benton, 324 Ul. 331, 155 N.E. 308 (1927); People v. 
Ingravallo, 309 Ill. 498, 141 N.E. 176 (1923). 

* 327 Ill. 402, 158 N.E. 677 (1927). See Note, 56 A.L.R. 723; L.R.A. 1917E, 797. 

“People v. Gould, 363 Ul. 348, 2 N.B.2d 324 (1936). 

“People v. Benton, 357 Ill. 584, 192 N.E. 689 (1927); People v. Robinson, 299 ILL. 
617, 132 N.E. 803 (1921). 
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vergence of opinion among the various states having similar confidence 
game statutes. In Pierce v. People ** the court said that a check given by a 
person, which he himself signs, does not come within the meaning of a bogus 
check because it was in fact genuine. But the court did say that if the 
check contained a forged or ficticious signature or endorsement, a different 
question would be presented. Colorado seems to follow this viewpoint *° 
while Arizona, which has a very similar statute has expressly held that a 
check, signed by a person knowing he had insufficient funds to meet the 
obligation, was a bogus check. *° 


The decision in People v. West is in accord with the few cases arising 
under similar circumstances. A poultry dealer who gave checks for pro- 
duce knewing at the time that they were worthless was held not to be 
guilty of operating a confidence game.*? In Bamareto v. People *® the 
defendant gave a check for cattle that he had bought at a public auction. 
The check was returned for insufficient funds and he was convicted under 
the confidence game statute. The upper court reversed on the grounds that 
the confidence was obtained by an honest business transaction. 


Therefore, in Illinois it would seem that a defendant may not be con- 
victed under the confidence game statute for the mere giving of a worthless 
check, even though he knew at the time that he had not sufficient funds to 
meet the obligation. The results are otherwise, however if it is proved 
that the intent to defraud existed at the time the confidence was obtained. 
But even in the absence of such fraud, such a defendant would undoubtedly 
be guilty of violating the bad check statute ** and in addition might possibly 
be guilty of the crime of obtaining money by false pretenses. ** 


Ho tuts W. BENJAMIN 


* 81 Ill. 98 (1876). 

* Shepherd v. People, 109 Colo. 582, 129 P.2d 104 (1942). 

* Arlin v. Territory of Arizona, 13 Ariz. 27, 108 Pac. 225 (1910), referring to 
Pierce v. People. 

* People v. Perlmutter, 306 Ill. 495, 138 N.E. 152 (1923). 

* 111 Colo. 99, 137 P.2d 402 (1943). 

* Inv. Rev. Srar., c. 38, § 255 (1949), “Any person who with intent to defraud shall 
make or draw or utter or deliver any check, draft or order for the payment of money 
upon any bank or other depositary and thereby obtains from ne! oe any money, 
personal property or other valuable — or who with intent to defraud makes, draws, 
utters or delivers any check, draft or order for the payment of personal services or for 
labor, and at the time of such making, drawing, uttering or delivery the maker or 
drawer has not sufficient funds in or credit with such bank or other depositary for the 
payment of such check, draft, or order in full upon its presentation, shall be guilty of a 
misdemeanor; and upon conviction thereof shall be fined not more than one thousand 
doliars or imprisoned not more than one year, or both. The making, drawing, uttering 
or delivering of such check, draft or order without having sufficient funds in or credit 
with the bank or other depositary upon which the check, draft or order is drawn to pay 
the same in full at the ume it is uttered or delivered shall be prima facie evidence of 
intent to defraud. The word ‘credit as used herein shall be construed to mean an 
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JURISDICTION—City Court Jurisdiction in Causes of Action Arising 
Outside the Corporate Limits. (Illinois) 


Plaintiff brought an action in the City Court of Moline for damages to 
his automobile which resulted from a collision with an automobile operated 
by the defendant. Both parties were residents of Moline, but the accident 
occurred in the neighboring city of Rock Island. The defendant filed a 
motion to dismiss the proceeding on the ground that since the cause of 
action arose without the city limits of Moline, the court lacked jurisdiction 
over the subject matter. The motion was overruled and judgment rendered 
for the plaintiff. On appeal, held: Judgment affirmed. The city court had 
jurisdiction of the action even though the collision occurred without the 
limits of the city. This is a transitory action and the defendant having made 
a personal appearance, previous cases regarding territorial jurisdiction of 
city courts are not controlling. Further, the 1943 amendment to the City 
Court Act evidenced a legislative intention to extend the jurisdiction of 
municipal courts to include certain causes of action which did not arise 
within the corporate limits.’ Turnbaugh v. Dunlop, 406 Ill. 573, 94 N.E.2d 
438 (1950). 


This decision confirms the legislative clarification of the limits of city 
court jurisdiction which had been beclouded by the Supreme Court in a 
number of earlier cases. Prior to the 1943 amendment to the City Court 
Act, the jurisdiction of city courts was expressly limited by the legislature 
to causes of action “arising in said city”. In a number of cases, by decision 
and by dicta, the Supreme and appellate courts of this state construed those 
words as requiring that city court jurisdiction be restricted to those cases 
arising within the limits of the city, i.e., those instances in which the cause 


arrangement or understanding with the bank or depositary for the payment of such 
check, draft, or order.” 

*See People v. Peers, 307 Ill. 539, 544, 139 N.E. 13, 15 (1923), “If A signs his 
name to a check and falsely represents to B that he has funds in the bank to pay the 
check, and B gives him cash in exchange for the check relying upon the false represen- 
tations, A is guilty of false pretenses, not of < confidence game. 

Barton v. People, 135 lll. 405, 25 NE. 776 (1890); State v. Foxton, 166 lowa 181, 
147 N.W. 347 (1914); 2 Burpicx, Law or Crime 497 (1946). 

However, there is some authority for saying that the mere giving of a worthless 
check without the making of a false statement does not warrant conviction. See Com- 
monwealth v. McCall, 186 Ky. 301, 217 S.W. 109 (1919). 

‘Prior to the 1943 amendment, the pertinent portion of the City Court Act 
declared: “The several courts of record now existing in and for cities shall have con- 
current jurisdiction with the circuit courts within the city in which the same may be, 
in all civil cases and in all criminal cases arising im said city . . .” (Emphasis supplied). 

Followi ing the adoption of the 1943 amendment and subsequent amendments in 
1945 and 1947 the City Court Act in tut, Rev. Srar., ¢. 33, § 333 (1949) now states: 
“The several courts of record now existing in and for cities, and such as may hereafter 
be established . . . (including Village and Town courts) . . . shall be courts of general 
jurisdiction in and for the cities, villages and towns wherein they are respectively 
established, in all criminal cases and in all cases both in law and chancery, and also all 
omeanay proceedings as if specifically named in the statutes creating the same (unless 

. precluded from jurisdiction therein), concurrently with the Circuit Court . . .”. 
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of action accrued within the city limits in time and place. It was conceded 
by the Supreme Court in the instant case that the controlling facts in 
Werner v. Illinois Central Railroad Company ? and Herb v. Pitcairn® were 
essentially the same as those in the case under consideration, but the varying 
decisions were rationalized on the basis of the previously mentioned “aris- 
ing” phrase in the City Court Act which was in effect at the time of the 
two earlier decisions. More difficult to explain was the dicta in those 
cases to the effect that, even in the absence of the pertinent statute, the 
Illinois Constitution prohibits city court jurisdiction where the cause of 
action arises without the corporate limits. It was stated in these early 
decisions that the reason for the insertion of the “arising” phrase in the 
City Court Act was to make the statute conform with a well-established 
line of judicial decisions. That line of decisions is well illustrated by the 
statement of the Court in Hercules Iron Works v. Elgin, Joliet and Eastern 
Railway Company.* In speaking of the constitutional limitation upon city 
court jurisdiction the Court said in that decision: “Hence, concurrent juris- 
diction with the circuit court, as here used, means equal power and 
authority with the circuit court to hear and determine all civil and criminal 
causes . . . the subject matter of which arises within the prescribed terri- 
torial limits of the city.” * 


This statement, and subsequent dicta to the same effect in such cases as 
Werner v. Illinois Central Railroad Company, was based upon Article VI, 
Section 1 of the Ullinois Constitution which empowers the legislature to vest 
judicial powers in “. . . such courts #8 may be created by law in and for 
cities and incorporated towns.” The words “in and for” were interpreted 
restrictively and the jurisdiction of city courts thereby narrowly confined. 


However, in spite of this previous authority to the contrary, the deci- 
sion in Turnbaugh v. Dunlop could not be totally unexpected for two 
reasons. First, it was the initial case in which the Supreme Court construed 
the City Court Act subsequent to the 1943 amendment of that statute—an 
amendment which was designed to broaden the scope of the jurisdiction of 
city courts. Secondly, the Appellate Court for the First District had 
rendered a similar decision in Govan v. Govan in 1947. That court held 
that the 1943 amendment eliminating the words “arising in said city” made 
it no longer necessary that the causes of action should arise within the 
limits of the city in order to give the city court jurisdiction of the subject 
matter. 


*379 Ill. $59, 42 N.E.2d 82 (1942). 
* 384 Il). 237, 51 NE.2d 277 (1944), rev'd on other grounds, 325 US. 77, 65 Sup. Cr. 
54 (1945), rehearing denied, 325 US. 893, 65 Sup. Ce. 1188 (1945), supplemented in, 
392 Ill. 151, 64 N.E.2d 318 (1946). 
*141 I. 491, 30 NLE. 1050 (1892). 
* Id. at 498, 30 NE. at 1051. 
* 331 UL. App. 372, 73 NE.2d 163 (1st Dist. 1947). 
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The fundamental basis of the decision, both in the instant case and in 
United Biscuit Company of America v. Voss Truck Lines" in which Turn- 
baugh v. Dunlop is cited, is a re-adoption of what is termed an “old and 
well-settled principle” that the situs of a transitory cause of action follows 
the defendant. It is apparent that such a principle has not been controlling 
in the previous contradictory cases cited in the new decisions. 


The effect of the re-adoption of this principle will be to permit a 
greater number of civil actions to be determined in the twenty-eight city 
courts of Illinois and thus promote speedier court action by relieving some 
of the burden upon circuit courts. As the Court pointed out in the case 
under consideration: “They (the city courts) . . . have been a useful and 
efficient adjunct to the judicial department of this State and could be far 
more effective if the question of their jurisdiction is clarified by this 
court.” * Thus, the Supreme Court has taken notice not only of the value 
of city courts in terms of the prompt administration of justice, but has 
further recognized that such courts could be of greater value if their juris- 
dictional limitations were extended beyond those causes of action accruing 
within the particular cities. 


In Turnbaugh v. Dunlop, as in prior Supreme Court decisions in which 
an interpretation of the City Court Act was necessary, there was no judicial 
reference to authority from other states. While such authority is of no 
particular significance in the way of providing sound legal precedent, it 
does perhaps tend to indicate the desirability of the Turnbaugh decision 
from the standpoint of policy considerations. Reference to foreign author- 
ity in the area of the extent of city court jurisdiction reveals two rather 
significant facts. First, in a large number of states with local, inferior 
judicial bodies, most commonly referred to as municipal or city courts, the 
jurisdiction of the courts often extends beyond the city limits; * sometimes 
being so broad as to encompass the entire county in which the municipality 
is located. ° Article VI, Section 1 of the Illinois Constitution and subse- 
quent judicial interpretations of that section have, as previously observed, 
limited the city court jurisdiction in this state to a much smaller area. 


Also of significance is the seeming uniqueness of the terminology in the 
Illinois Constitution in reference to city courts. The use of the words “in 
and for” cities is far from being the common constitutional verbiage. Thus, 
in the North Carolina Constitution, a comparable section states: “The Gen- 
eral Assembly shall provide for the establishment of special courts, for the 
trial of misdemeanors, im cities and towns, where the same may be neces- 


"407 Ill. 488, 95 N.F.2d 439 (1950). 
*Turnbaugh v. Dunlop, 406 Ill. 573, 574, 94 N.E.2d 438, 439 (1950). 
* See for example State ex rei. Rosckes v. Dreger, 97 Minn. 221, 106 N.W. 904 
(1906). 
“See note by Justice Charles F. Wennerstrum, 40 lowa C. A. 101. 
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sary.” *' This section has been construed to permit the creation of a 
municipal court whose jurisdiction in territory extends beyond the corpor- 
ate limits. ** The North Dakota Constitution states: “The judicial power 
of the state of North Dakota shall be vested in a Supreme Court, district 
courts, county Courts, justices of the peace, and in such other courts as may 
be created by law for cities, incorporated towns and villages.” ** 


A large number of the state constitutions provide for inferior local 
courts in the manner of Pennsylvania. The constitution of that state de- 
clares: “The judicial power of this Commonwealth shall be vested . . . (after 
specifically enumerating the higher courts,in the judicial hierarchy of that 
state) in such courts as the General Assembly may from time to time 
establish. ** Thus, the problem of interpretation involved in construing 
the “in and for” phrase in the Illinois Constitution presents a rather unique 
question. In previous constructions of the City Court Act, the Supreme 
Court of Illinois may well have taken into consideration the fact that this 
combination of words is not commonplace. That the constitutional framers 
intended such a limitation upon city court jurisdiction seems fairly plausible 
and consequently the phrase has been regarded as consisting of words of 
art. However, in view of the fact that the jurisdiction of local courts in a 
large number of states is much broader than that in Illinois, and that such a 
result is most desirable in relieving the pressure of heavy dockets in other 
courts, the interpretation given to Article VI, Section 1 and the City Court 
Act in Turnbaugh v. Dunlop would seem to be a very proper extension of 
city court jurisdiction. Cognizance of the fact that the services of circuit 
courts are generally more costly than those of city courts, and the frequent 
delays in the administration of justice that result from over-burdened circuit 
courts provides ample justification for such an extension both in the instant 
case and in United Biscuit Company of America v. Voss Truck Lines which 
similarly broadened the jurisdiction of the Municipal Court of Chicago. 


As a result of these decisions, the words “in and for” in the Illinois 
Constitution can no longer be regarded as having any special significance 
in determining the extent of jurisdiction of city courts and the Municipal 
Court of Chicago over causes of action occurring outside of the corporate 
limits. Former decisions implying that the words “arising in said city” were 
intended in Section 1 of Article VI as applied to the jurisdiction of city 
courts are accordingly no longer operative. 

In conclusion, it would appear that both from the standpoint of legis- 
lative intent and that of sound policy considerations, the decision in Turn- 
baugh v. Dunlop was an eminently desirable one. Adherence to this deci- 


* N.C. Const. Art. IV, § 14. 

“State v. Brown, 159 NC. 467, 74 SE. 580 (1912). 
* ND. Const. Art. IV, § 85. 

“Pa. Const. Ast. V, $ 1. 
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sion in subsequent cases should, without creating any obvious difficulties, 
aid in the prompt dispatch of justice in civil actions at the municipal level, 
and restore the traditional distinction between the concepts of territorial 
jurisdiction and jurisdiction of the subject matter. 


Kerru E. Roserts 


PROCESS—Immunity of Nonresident Witnesses from Service of Civil 
Process. (Federal) 


Defendant, a resident of Mississippi, appeared voluntarily as a witness 
at a reorganization proceeding in a United States District Court in Okla- 
homa. His sole purpose in coming into the state was to participate in that 
hearing. While he was in the corridor adjoining the courtroom, a summons 
was served on him in a suit on alleged guaranty of payment of a claim. On 
defendant’s motion to quash the summons, held: Motion to quash sustained. 
A nonresident voluntarily attending a judicial proceeding as a witness or 
party is immune from service of summons when no reasons are apparent for 
withholding the traditional immunity. Morse-Koob, Inc. v. Milner Export 
and Trading Co., Inc., 93 F. Supp. 344 (W.D. Okla. 1950). 


In holding the defendant immune from service of summons, the court 
reasserts the well-supported doctrine that a nonresident, temporarily within 
a jurisdiction for the purpose of taking part in a judicial proceeding therein, 
should not be subject to arrest or service of civil process while in attendance 
upon the court, and during a reasonable time in coming and going.* The 
rules according exemptions from process are of ancient origin.* The reason 
for their adoption is said to be based on grounds of public policy, the 
courts deeming it expedient to the due administration of justice that service 
of process in other suits not be  scaiangeage to interfere with the progress of a 
suit already pending before a court.* Thus, such immunity is considered 
to be a privilege of the court and not a personal privilege.* Moreover, by 
granting such immunity from service, the courts seek to encourage wit- 
nesses from foreign jurisdictions to voluntarily come forward and give 
testimony.* It is apparent that in most cases the exemption at least can do 


‘Stewart v. Ramsay, 242 U.S. 128, 37 Sup. Cr. +4 (1916); Atchison v. Morris, 11 
Fed. 582 (C.C.N.D. Ill. 1882); Halsey v. Stewart, 4 N.J.L. 366 (1817); Wiemors, Evi- 
DENCE § 2195g (3d ed. 1940). Ie should be noted that there is no immunity if the service 
is in an action resulting from the conduct of a party after coming into the jurisdiction. 
See Note, 19 A.L.R. 828 (1922). 

* Brooks v. State, 3 Boyce 1, 79 Atl. 790 (Del. 1911); Beatty v. Monahan, 240 ILL. 
App. 240 (2d Dist. 1926), edting 21 RCL. 1307. 

*Stewart v. Ramsay, 242 U.S. 128, 37 Sup. Cr. 44 (1916). 

*Page Co, v, MacDonald, 261 U.S. 446, 43 Sup. Cr. 416 (1923); Hale v. Wharton, 
73 Fed. 739 (C.C.W.D, Mo. 1896); Parker v. Hotchkiss, 18 Fed. Cas. 1137, No. 10,739 
(C.C.E.D, Pa, 1849), 

* Halsey v. Stewart, 4 N.J.L. 366 (1817). 
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no harm, since if it did not exist, the nonresidents would not be likely to 
come into the state and service of summons on them would be impossible 
anyway. ° 

Generally, the courts in this country, and especially the federal courts, 
have been very liberal in reas such immunity. Originally the exemp- 
tion applied only to arrest,* but the rule has been extended to include serv- 
ice of civil process as well as arrest on civil process.* Although there is 
some authority to the contrary, a majority of the courts have extended the 
privilege to nonresident suitors as well as witnesses.® In some states the 
privilege is accorded to members of the legislature during their attendance 
on that body, and while going and returning. *° Also, certain officials of 
foreign states are frequently granted immunity when their business carries 
them across state lines. *? 


The privilege exists only in those cases where the sole purpose of the 
nonresident wid or witness is to attend a proceeding in some matter “pend- 
ing before a lawful tribunal having jurisdiction of the cause”. 1? The courts, 
however, have been liberal as to what “tribunals” are contemplated by this 
rule, as evidenced in the Morse-Koob case, where it is held to include pro- 
ceedings under the Bankruptcy Act.** Practically the only exception made 
to the general rule in the federal and other more liberal courts is that the 
immunity wil] be withheld if it would “obstruct judicial administration in 
the very cause for the protection of which it is invoked”.** This, of 
course, depends upon the nature or subject matter of the action or pro- 
ceeding in which the process issues. ** 


With regard to nonresident witnesses present in the state for the 
purpose of giving testimony in a criminal proceeding, it should be noted 
that the Uniform Act to Secure the Attendance of Witnesses from Without 


“With regard to service of criminal process, the problem is taken care of by 
modern extradition procedure. 

"Blight v. Fisher, 3 Fed. Cas. 704, No. 1542 (C.CD.N.J. 1809). 

* Parker v. Hotchkiss, 18 Fed. Cas. 1137, No. 10,739 (C.C.E.D. Pa. 1849), over- 
ruling Blight v. Fisher, supra note 7. 

*“The true rule, well founded in reason and sustained by the greater weight of 
authority, is. that suitors, as well as witnesses, a from another state or jurisdiction, 
are exempt from the service of civil process...” Stewart v. Ramsay, 242 US. 128, 129, 
37 Sup. Cr. 44 (1916); 50 CJ. 549 (1930). 

Fg po v. Irwin, 4 Dall. 107 (US. 1790). Contra: Phillips v. Browne, 270 Ill. 450, 

110 NE. 60) (1915) Cegislators held not exempt from service of civil process and, 
further, that statute exempting them was unconstitutional as a “local” or “special” law). 

“Filer v. McCormick, 260 Fed. 309 (DCND. Cal. 1919). Contra: American 
industrial) Finance Corp. v. Sholz, 279 Il. App. 45 (ist Dist. 1935). 

* Cueentear, Evinence § 317 (16th ed., 1899). 

“93 ¥. Supp. 344 (WD. Olda. 1950). 

“Lamb v. Schmit, 285 US. 222, 52 Sup. Ce. 317 (1932); Livengood v, Ball, 63 
Okie. 93, 162 Pac. 768 (1916). 

* Morse-Koob, lnc. v. Milner Export and Trading Co,, Inc, 93 F, Supp. 344 
(WD. Okla. 1950). 
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a State in Criminal Proceedings ** has been adopted in thirty-nine of the 
states.'’ It includes broad provisions exempting persons who come into a 
state under the Act from arrest or service of process, civil or criminal, in 
connection with matters which arose before they entered the state. It 
further provides that the same exemption shall apply to a person merely 
passing through a state that has adopted the Act while going to or returning 
from a prosecution or grand jury investigation in some other state that has 
adopted the Act. 


In contrast to the liberality of the federal courts in granting exemp- 
tions, it is interesting to speculate on what the outcome of the Morse-Koob 
case might have been had it been decided in an Illinois court. There are no 
Illinois cases involving witnesses not parties to an action, but it has been 
indicated in cases concerning closely allied problems that Illinois would be 
very reluctant to grant the immunity. 


Prior to 1933, it was provided by statute in this state that actions might 
be brought in the county wherein the defendant resides or in which he 
might be found.’* Under that statute, the immunity from process of 
nonresidents of a county was frequently argued in connection with the 
question of when a person was legally “found” within a county. In those 
cases, as in cases involving nonresidents of the state, the Illinois courts have 
been very strict in granting immunity although they recognize that the 
holdings in most of the other courts in this country would be different. * 


The court has repeatedly asserted that a nonresident who is within the 
jurisdiction for the purpose of a trial in which he is a party is not entitled to 
immunity from service of civil process. *° This view also prevails in a few 
other states besides Illinois. ** The reasons advanced in its support, as stated 
by the Rhode Island court, are: “It would rarely happen that the attention 
of a nonresident plaintiff or defendant would be so distracted by the mere 


*9 ULL.A. 31. 

*9 U.L.A. 31, see 1950 Supp., p. 21. (Illinois has not adopted this act). 

*§ 6 of Practice Act of 1907, Canux’s Srar., c. 110, | 6 (app. 1933), adopted in § 7 
of Civil Practice Act of 1933, Int. Rev. Srar, c. 10, § 131 (1949), with the exception of 
the principle that actions might be brought in any county where the defendant mighe 
be found. Instead, the present statute permits any civil action to be commenced im the 
county in which the “transaction or some part thereof occurred out of which the 
cause of action arose”. 

we). In most of the states of the union, and in the federal courts, where the 
} mg of service of process has arisen, where the facts were in substance similar to 
the facts in the case before us, it is held such service is bad and insufficient but the 
rule in Illinois is contrary to such holding.” Sbertoli v. Clark, 263 I. App. 65, 66 (ise 
Dist, 1931). 

“Willard v, Zehr, 215 Ill. 148, 74 NE. 107 (1905); Cassem v. Galvin, 188 I. 30, 
41 N.E. 1087 (1895); Greer v, Young, 120 Ul, 184, 11 NB. 16? (1887); MeNab v. Bea- 
nett, 66 Ill, 157 (1872); Brya v, Thomas, 186 Il. App. 281 (2d Dist. 1914). 

“Guynn v, MeDaneld, 4 Idaho 605, 43 Pac, 74 (1895); Ellis v. Degarmo, 1? R.L 
715, 24 Aci. $79 (1892), 
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service of a summons from the immediate business in hand in prosecuting 
or defending a pending suit that the interests of justice would suffer in 
consequence, or that the liability to such service would often deter them 
from prosecuting or defending their just claims or rights.” ?? Often in such 
cases, the Illinois courts state that only where the presence of the party in 
the foreign jurisdiction is procured by fraud, artifice, or trickery, can he 
claim immunity from service of process. ** In the case of Willard v. Zehr, ** 
a Missouri resident who had been brought into Illinois under arrest and 
served with civil process while there was held not immune from service. 
The court there stated that defendant’s plea in abatement was bad because it 
contained no allegation that he was not guilty of the criminal charge which 
had been made against him. 


The case most often cited by the Illinois courts in support of their 
more strict view is Greer v. Young.*® In that case the defendant, a resident 
of Missouri, entered Illinois for the purpose of taking depositions to be 
used in a suit pending in Missouri to which he was a party. While in 
Chicago, service of summons was made on him. This service was held 
good by the Illinois Supreme Court. In the opinion the court pointed out 
that it considered the rule of immunity to be limited to cases of arrest on 
civil process. The real basis of the decision, however, was that the defend- 
ant was not attending upon a court, since a notary public taking depositions 
in one state to be used in a suit pending in another “could in no sense be 
said to have ‘jurisdiction of the cause’, and therefore he does not fall within 
the category of any of the tribunals contemplated by the rule in ques- 
tion”. 76 

An interesting situation was involved in American Industrial Finance 
Corp. v. Sholz.** The Governor of Florida had come to Illinois pursuant 
to authorization by the Florida legislature for the purpose of inviting the 
American Legion to hold their convention in Florida the following year. 
While in Illinois, he was served with civil process. Holding that he was not 
immune from service, the court said: “From a review of the cases it appears 
that in many of the states of the Union and in the federal courts a more 
liberal rule of the doctrine of exemption is followed than prevails in this 
State. But even in the courts which follow the liberal rule the doctrine of 
exemption from service of civil process is limited to nonresident parties, 
witnesses, judges, attorneys, and other persons connected with the adminis- 
tration of justice.” ** 


= Baldwin v. Emerson, 16 R.L 304, 307, 15 Arl. 83, 84 (1888). 

* Brya v. Thomas, 186 Ill. App. 281 (2d Dist. 1914). 

*215 I. 148, 74 NE. 107 (1905). 

* 120 UL 184, 11 NLE. 167 (1887). 

* Greer v. Young, 120 Ill. 184, 190, 11 N.E. 167, 169 (1887). 

* 279 Ul. App. 45 (ist Dist. 1935). 

* American Industrial Finance Corp. v. Sholz, 279 Ill. App. 45, 56 (Ist Dist. 1935). 
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In a recent Illinois case, it was held that a truckdriver who had run over 
~ and killed a boy was not immune from service of process in a wrongful 
death action while he was in the lobby of the morgue for appearance at an 
inquest. ?° 

It remains for the courts to say whether or not a nonresident witness is 
immune from service of civil process in Illinois. One might anticipate, 
however, that a court in this state would be zealous in its efforts to find a 
reason for withholding the immunity. 


Donna KLINGBIEL 


*Cannata v. White Owl Express, Inc. 339 Ill. App. 79, 89 N.E2d 56 (tse Dist. 
1949), 
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